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Item 5.07.     Submission of Matters to a Vote of Security Holders.
 

At the 2024 Annual Meeting of Stockholders (the “Annual Meeting”) of Orchid Island Capital, Inc. (the “Company”), the Company’s stockholders
voted on the following matters: (i) the election of the six nominated directors to the Company’s board of directors (the “Board”), (ii) the ratification of the
appointment of BDO USA, LLP as the Company’s independent registered public accounting firm for the year ending December 31, 2024 and (iii) the
approval, on an advisory basis, of the compensation of the Company’s named executive officers. As of April 11, 2024, the record date for the Annual
Meeting, there were 52,973,989 shares of the Company’s common stock, par value $0.01 per share (“Common Stock”) outstanding and entitled to vote.

 
The full results of the matters voted on at the Annual Meeting are set forth below:

 
Proposal 1—Election of Directors. The following nominees were elected to our Board to serve until the next annual meeting of the Company’s
stockholders or until his or her successor is elected and qualified: Robert E. Cauley, George H. Haas, IV, W Coleman Bitting, Frank P. Filipps, Paula
Morabito and Ava L. Parker.
 
Nominee for Director   For   Against   Abstain   Broker Non-Votes
Robert E. Cauley   13,282,625   1,227,923   230,361   17,288,499
George H. Haas, IV   12,474,864   2,037,350   228,695   17,288,499
W Coleman Bitting   13,219,754   1,279,686   244,969   17,288,499
Frank P. Filipps   13,166,130   1,316,571   258,208   17,288,499
Paula Morabito   13,330,436   1,157,583   252,890   17,288,499
Ava L. Parker   13,163,261   1,351,186   226,462   17,288,499
 
Proposal 2—Ratification of Appointment of Independent Registered Public Accounting Firm. This proposal was ratified upon the following vote.
 

For   Against   Abstain   Broker Non-Votes
29,943,005   1,534,504   551,899   N/A

 
Proposal 3—Advisory Vote on Named Executive Officer Compensation. This advisory vote was approved upon the following vote.
 

For   Against   Abstain   Broker Non-Votes
11,943,529   2,278,519   518,861   17,288,499

 
Item 8.01. Other Events.
 
ATM Program
 

On June 11, 2024, the Company and Bimini Advisors, LLC (“Bimini”) entered into an equity distribution agreement (the “Equity Distribution
Agreement”) with J.P. Morgan Securities LLC, Citizens JMP Securities, LLC and JonesTrading Institutional Services LLC (collectively, the “Sales
Agents”), pursuant to which the Company may offer and sell, from time to time, up to an aggregate amount of $250,000,000 of shares of Common Stock
(the “Shares”).

 
Pursuant to the Equity Distribution Agreement, the Shares may be offered and sold through the Sales Agents in transactions that are deemed to be “at

the market” offerings as defined in Rule 415 under the Securities Act of 1933, as amended, including sales made directly on the New York Stock Exchange
or sales made to or through a market maker other than on an exchange or in negotiated transactions (which may include block trades). Under the Equity
Distribution Agreement, the Sales Agents will be entitled to compensation of up to 2.0% of the gross proceeds from the sale of the Shares sold through the
Sales Agents. The Company has no obligation to sell any of the Shares under the Equity Distribution Agreement and may at any time suspend solicitations
and offers under the Equity Distribution Agreement.

 
The Shares will be issued pursuant to the Company’s Registration Statement on Form S-3 (File No. 333-269339). The Company has filed a prospectus

supplement, dated June 11, 2024, to the prospectus, dated January 27, 2023, with the Securities and Exchange Commission in connection with the offer and
sale of the Shares from time to time in the future. This Current Report on Form 8-K shall not constitute an offer to sell or the solicitation of an offer to buy
nor shall there be any sale of these securities in any state in which such offer, solicitation or sale would be unlawful prior to registration or qualification
under the securities laws of any such state.
 

 



 
 

The Sales Agents and their affiliates have provided, and may in the future provide, investment banking, brokerage and other services to the Company
in the ordinary course of business, and the Company paid, and expects to pay, customary fees and commissions for their services, respectively.

 
The foregoing description of the Equity Distribution Agreement is not complete and is qualified in its entirety by reference to the entire Equity

Distribution Agreement, a copy of which is attached hereto as Exhibit 1.1, and incorporated herein by reference.
 

In connection with the filing of the prospectus supplement, dated June 11, 2024, the Company is filing as Exhibit 5.1 hereto the opinion of its counsel,
Vinson & Elkins L.L.P., with respect to the legality of the Shares.
 
June 2024 Dividend
 

On June 11, 2024, the Company also announced that the Board declared a dividend for the month of June 2024 of $0.12 per share of the Common
Stock, to be paid on July 30, 2024 to holders of record on June 28, 2024, with an ex-dividend date of June 28, 2024. In addition, the Company announced
certain details of its RMBS portfolio as of  May 31, 2024 as well as certain other information regarding the Company. A copy of the Company’s press
release announcing the dividend and the other information regarding the Company is attached hereto as Exhibit 99.1 and incorporated herein by this
reference.
 
Caution About Forward-Looking Statements.
 

This Current Report on Form 8-K contains forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995 and
other federal securities laws, including, but not limited to, statements about the Company’s distributions,  the offer and sale of shares of common stock
under the Equity Distribution Agreement or follow-on offerings. These forward-looking statements are based upon the Company’s present expectations, but
the Company cannot assure investors that actual results will not vary from the expectations contained in the forward-looking statements. Investors should
not place undue reliance upon forward looking statements. For further discussion of the factors that could affect outcomes, please refer to the “Risk
Factors” section of the Company's Annual Report on Form 10-K for the fiscal year ended December 31, 2023. All forward-looking statements speak only
as of the date on which they are made. New risks and uncertainties arise over time, and it is not possible to predict those events or how they may affect the
Company. Except as required by law, the Company is not obligated to, and does not intend to, update or revise any forward-looking statements, whether as
a result of new information, future events or otherwise.
 
Item 9.01. Financial Statements and Exhibits.
 
(d) Exhibits
 
Exhibit No.   Description
1.1   Equity Distribution Agreement, dated June 11, 2024, by and among the Company, Bimini Advisors, LLC, J.P. Morgan Securities LLC,

Citizens JMP Securities, LLC and JonesTrading Institutional Services LLC
5.1   Opinion of Vinson & Elkins L.L.P., dated June 11, 2024, with respect to the legality of the Shares
23.1   Consent of Vinson & Elkins L.L.P. (included in Exhibit 5.1)
99.1   Press Release dated June 11, 2024
104   Cover Page Interactive Data File (embedded within the Inline XBRL document)
 

 



 
 

Signatures
 
Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
 
Date: June 11, 2024   ORCHID ISLAND CAPITAL, INC.
   
   
  By: /s/ Robert E. Cauley
    Robert E. Cauley
    Chairman and Chief Executive Officer
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ORCHID ISLAND CAPITAL, INC.
 

Up to $250,000,000
 

Common Stock
 

EQUITY DISTRIBUTION AGREEMENT
 

June 11, 2024
 
J.P. Morgan Securities LLC
383 Madison Avenue
New York, NY 10179
 
Citizens JMP Securities, LLC
600 Montgomery Street, Suite 1100
San Francisco, California 94111
 
JonesTrading Institutional Services LLC
325 Hudson Street, 6th Floor
New York, NY 10013
 
Ladies and Gentlemen:
 

ORCHID ISLAND CAPITAL, INC., a Maryland corporation (the “Company”), and its manager, Bimini Advisors, LLC, a Maryland limited
liability company (the “Manager”), confirm their agreement (this “Agreement”) with J.P. Morgan Securities LLC, Citizens JMP Securities, LLC and
JonesTrading Institutional Services LLC (the “Agents”) as follows:
 
1. Description of Transactions.
 

(a)        Shares. The Company proposes to issue and sell through or to the Agents, as sales agents and/or principals, up to $250,000,000 of the
Company’s common stock (the “Shares”), $0.01 par value per share (“Common Stock”), from time to time during the term of this Agreement and on the
terms set forth in Section 3 of this Agreement. For purposes of selling the Shares through the Agents, the Company hereby appoints the Agents as agents of
the Company for the purpose of soliciting purchases of the Shares from the Company pursuant to this Agreement and the Agents agree to use their
commercially reasonable efforts to solicit purchases of the Shares on the terms and subject to the conditions stated herein. The Company agrees that
whenever it determines to sell the Shares directly to the Agents as principals, it will enter into a separate agreement (each, a “Terms Agreement”) in
substantially the form of Annex I hereto, relating to such sale in accordance with Section 3 of this Agreement. Certain terms used herein are defined in
Section 19 hereof.
 
2. Representations and Warranties.
 

(a)               Representations and Warranties of the Company. The Company represents and warrants to, and agrees with, each Agent at the
Execution Time, and as of each Representation Date and each Applicable Time, that the following representations and warranties are repeated or deemed to
be made pursuant to this Agreement.
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(i)          The Company met the requirements for use of Form S-3 under the Act at the initial filing date of, and has prepared and filed with
the Commission, a registration statement (File Number 333-269339) on Form S-3, including a related Base Prospectus, for registration under the Act of the
offering and sale of the Shares. The Company has met and will meet the requirements for use of Form S-3 under the Act each time the Company amends or
is deemed to amend the Registration Statement for the purposes of meeting the requirements of Section 10(a)(3) of the Act. Such Registration Statement,
including any amendments thereto filed prior to the Execution Time or prior to any such time this representation is repeated or deemed to be made, has
been declared effective by the Commission. The Company shall file promptly after the Execution Time with the Commission the Prospectus Supplement
relating to the Shares in accordance with Rule 424(b). As filed, the Prospectus shall contain in all material respects all information required by the Act, and,
except to the extent the Agents shall agree in writing to a modification, shall be in all substantive respects in the form furnished to the Agents prior to the
Execution Time. The Registration Statement, at the Execution Time, at each such time this representation is repeated or deemed to be made under this
Agreement, and at all times during which a prospectus (as such term is defined in the Act) is required by the Act to be delivered (whether physically or
through compliance with Rule 172 or any similar rule) in connection with any offer or sale of Shares, meets, and the offer and sale of the Shares as
contemplated hereby complies with, the requirements set forth in Rule 415(a)(1)(x). The initial Effective Date of the Registration Statement was not earlier
than the date three years (or three years and 180 days, in the event a new registration statement has been filed pursuant to Rule 415(a)(6) as set forth in the
following paragraph, but has not yet been declared effective by the Commission) before the Execution Time or any Settlement Date or Time of Delivery.
Any reference herein to the Registration Statement, the Base Prospectus, the Prospectus Supplement, any Interim Prospectus Supplement or the Prospectus
shall be deemed to refer to and include the documents incorporated by reference therein pursuant to Item 12 of Form S-3 which were filed under the
Exchange Act on or before the Effective Date of the Registration Statement or the issue date of the Base Prospectus, the Prospectus Supplement, any
interim Prospectus Supplement or the Prospectus, as the case may be; and any reference herein to the terms “amend,” “amendment” or “supplement” with
respect to the Registration Statement, the Base Prospectus, the Prospectus Supplement, any Interim Prospectus Supplement or the Prospectus shall be
deemed to refer to and include the filing of any document under the Exchange Act after the Effective Date of the Registration Statement or the date of the
Base Prospectus, the Prospectus Supplement, any Interim Prospectus Supplement or the Prospectus, as the case may be, deemed to be incorporated therein
by reference.
 

To the extent that the Registration Statement is not available for the sales of the Shares as contemplated by this Agreement (including pursuant to
Rule 415(a)(5)), the Company shall file a new registration statement with respect to any additional shares of Common Stock necessary to complete such
sales of the Shares and shall cause such registration statement to become effective as promptly as practicable. The Company shall take all other action
necessary or appropriate to permit the public offering and sale of the Shares to continue as contemplated in the Prospectus. After the effectiveness of any
such registration statement, all references to “Registration Statement” included in this Agreement shall be deemed to include such new registration
statement and any amendments thereto, including all documents incorporated by reference therein pursuant to Item 12 of Form S-3, all references to “Base
Prospectus” included in this Agreement shall be deemed to include the final form of prospectus, including all documents incorporated therein by reference,
included in any such registration statement at the time such registration statement became effective, and all references to the “Prospectus Supplement,”
the “Prospectus” and any “Interim Prospectus Supplement” shall be deemed to include the Prospectus Supplement and Prospectus relating to the Shares
and any Interim Prospectus Supplement, including all documents incorporated therein by reference, included in such registration statement at the time it
became effective or filed with the Commission as part of any such registration statement in accordance with Rule 424(b).
 

On each Effective Date, at the Execution Time, at each Applicable Time and at each Representation Date, the Registration Statement complied
and will comply in all material respects with the applicable requirements of the Act and the Exchange Act and did not and will not contain any untrue
statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements therein not
misleading; and on the date of any filing pursuant to Rule 424(b), at the Execution Time, at each Applicable Time and at each Representation Date, the
Prospectus (together with any prospectus supplement thereto) complied and will comply in all material respects with the applicable requirements of the Act
and the Exchange Act and did not and will not include any untrue statement of a material fact or omit to state a material fact necessary in order to make the
statements therein, in the light of the circumstances under which they were made, not misleading; provided, however, that the Company makes no
representations or warranties as to (i) the information contained in or omitted from the Registration Statement or the Prospectus (or any amendment or
supplement thereto) in reliance upon and in conformity with information furnished in writing to the Company by an Agent specifically for inclusion in the
Registration Statement or the Prospectus (or any amendment or supplement thereto) or (ii) that part of the Registration Statement (including any new
registration statement filed pursuant to Section 2(a)(i) hereof) which constitutes the Statement of Eligibility on Form T-1 of the trustee under the Trust
Indenture Act of 1939.
 

At the Execution Time, at each Applicable Time and at each Representation Date, the Disclosure Package did not and will not contain any untrue
statement of a material fact or omit to state any material fact necessary in order to make the statements therein, in the light of the circumstances under
which they were made, not misleading. The preceding sentence does not apply to statements in or omissions from the Disclosure Package based upon and
in conformity with written information furnished to the Company by an Agent specifically for use therein.
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The Company is not an “ineligible issuer” in connection with the offering pursuant to Rules 164, 405 and 433. The Company has not, directly or
indirectly, distributed and will not distribute any prospectus or other offering material in connection with the offering and sale of the Shares other than the
Disclosure Package. Each Issuer Free Writing Prospectus, as of its issue date and as of each Applicable Time, did not, does not and will not include any
information that conflicted, conflicts or will conflict with the information contained in the Registration Statement or the Prospectus, including any
incorporated document deemed to be a part thereof that has not been superseded or modified. The foregoing sentence does not apply to statements in or
omissions from any Permitted Free Writing Prospectus based upon and in conformity with written information furnished to the Company by an Agent
specifically for use therein. The Company has satisfied or will satisfy the conditions in Rule 433 so as not to be required to file with the Commission any
electronic road show.
 

(ii)         BDO USA, P.C. (“BDO”), whose report appears in the Registration Statement, the Disclosure Package and the Prospectus, are
independent certified public accountants as required by the Act and the Public Company Accounting Oversight Board (including the rules and regulations
promulgated by such entity). Except as set forth in the Registration Statement, the Disclosure Package and the Prospectus, BDO has not during the periods
covered by the financial statements included in the Registration Statement, the Disclosure Package and the Prospectus, provided to the Company any non-
audit services, as such term is defined in Section 10A(g) of the Exchange Act.
 

(iii)        The historical financial statements (including the related notes and supporting schedules) included in the Registration Statement,
the Disclosure Package and the Prospectus comply as to form in all material respects with the requirements of Regulation S-X under the Act and present
fairly the financial condition, results of operations, stockholders’ equity and cash flows of the Company at the dates and for the periods indicated and have
been prepared in conformity with accounting principles generally accepted in the United States (“GAAP”) applied on a consistent basis throughout the
periods involved. The supporting schedules, if any, present fairly in accordance with GAAP the information required to be stated therein. The selected
financial data included or incorporated by reference in the Registration Statement, the Disclosure Package and the Prospectus present fairly the information
shown therein and have been compiled on a basis consistent with the financial statements included therein and the books and records of the Company.
 

(iv)        Other than as set forth in the Registration Statement, the Disclosure Package and the Prospectus, since the date of the most recent
balance sheet of the Company reviewed or audited by BDO, (i) the Company has not been advised of (A) any significant deficiencies in the design or
operation of internal controls that could adversely affect the ability of the Company to record, process, summarize and report financial data, or any material
weaknesses in internal controls and (B) any fraud, whether or not material, that involves management or other employees, if any, who have a significant
role in the internal controls of the Company, and (ii) there have been no significant changes in internal controls over financial reporting that have materially
affected the Company’s internal controls over financial reporting, including any corrective actions with regard to significant deficiencies and material
weaknesses.
 

(v)         The Company has been duly organized, is validly existing and is in good standing as a corporation under the laws of the State of
Maryland with full corporate power and authority to own, lease and operate its properties, to conduct its business as described in the Registration
Statement, the Disclosure Package and the Prospectus and to enter into the transactions contemplated by this Agreement. The Company is duly qualified to
do business and is in good standing as a foreign corporation in each jurisdiction in which its ownership or lease of property or the conduct of its business
requires such qualification, except where the failure to be so qualified or in good standing would not, in the aggregate, reasonably be expected to have a
material adverse effect on the business, earnings, condition (financial or otherwise), results of operations, stockholders’ equity, properties or prospects of
the Company (a “Material Adverse Effect”). The Company has no subsidiaries and does not own or control, directly or indirectly, any corporation,
association or other entity.
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(vi)        The Company has an authorized and outstanding capitalization as set forth in the Registration Statement, the Disclosure Package
and the Prospectus, and all of the issued shares of capital stock of the Company have been duly authorized and validly issued, are fully paid and non-
assessable, conform to the description thereof contained in the Registration Statement, the Disclosure Package and the Prospectus and were issued in
compliance with federal and state securities laws and not in violation of any preemptive right, resale right, right of first refusal or similar right. The
Company’s stock option, stock bonus and other stock plans or arrangements, and the options or other rights granted thereunder conform in all material
respects to the descriptions thereof contained in the Registration Statement, the Disclosure Package and Prospectus. Except as disclosed in the Registration
Statement, the Disclosure Package and the Prospectus, no options, warrants or other rights to purchase or exchange any securities for shares of the
Company’s capital stock are outstanding. Except as disclosed in the Registration Statement, the Disclosure Package and the Prospectus, there are no
contracts, agreements or understandings between the Company and any person granting such person the right to require the Company to file a registration
statement under the Act with respect to any securities of the Company owned or to be owned by such person or to require the Company to include such
securities in the securities registered pursuant to the Registration Statement or in any securities being registered pursuant to any other registration statement
filed by the Company under the Act.
 

(vii)            The Shares have been duly authorized and, upon payment and delivery in accordance with this Agreement, will be validly
issued, fully paid and non-assessable, will conform to the description thereof contained in the Registration Statement, the Disclosure Package and the
Prospectus, will be issued in compliance with federal and state securities laws and will be free of preemptive rights, rights of first refusal and similar rights
pursuant to statute, contract or the Company’s charter or bylaws and, except as disclosed in the Registration Statement, the Disclosure Package and the
Prospectus, free of any restriction upon the voting or transfer thereof pursuant to the Maryland General Corporation Law or the Company’s charter or
bylaws or any agreement or instrument to which the Company is a party.
 

(viii)       Subsequent to the respective dates as of which information is given in the Registration Statement, the Disclosure Package or the
Prospectus or otherwise disclosed to the Agents in writing, the Company has not (i) incurred any material liability or obligation, direct or contingent, other
than liabilities and obligations that were incurred in the ordinary course of business, (ii) entered into any material transaction not in the ordinary course of
business, (iii) redeemed any shares of any class of its capital stock, or (iv) experienced an event that had a Material Adverse Effect.
 

(ix)         The Company (i) is not in violation of its charter or bylaws, (ii) is not in default, and no event has occurred that, with notice or
lapse of time or both, would constitute such a default, in the due performance or observance of any term, covenant or condition contained in any indenture,
mortgage, deed of trust, loan agreement, license or other agreement or instrument to which it is a party or by which it is bound or to which any of its
properties or assets is subject and (iii) is not in violation of any federal, state, local or foreign statute or rule, or any order, rule or regulation of any
arbitrator, court or governmental, regulatory or administrative agency or body or any self-regulatory organization or other non-governmental regulatory
authority having jurisdiction over it or its property or assets or has failed to obtain any license, permit, certificate, franchise or other governmental
authorization or permit necessary to the ownership of its property or to the conduct of its business, except in the case of clauses (ii) and (iii) to the extent
any such conflict, breach, violation or default would not, in the aggregate, reasonably be expected to have a Material Adverse Effect.
 

(x)         This Agreement has been duly authorized, executed and delivered by the Company and, when executed and delivered by the
Agents, will constitute a legal, valid and binding agreement of the Company that is enforceable against the Company in accordance with its terms, except
as may be limited by bankruptcy, insolvency, reorganization or other similar legal requirements affecting the enforcement of creditors’ rights generally and
by general principles of equity and except to the extent that the indemnification provisions hereof may be limited by federal or state securities laws and
public policy considerations in respect thereof.
 

(xi)             The Company does not own any real property. The Company has good and marketable title to all of its assets and personal
property owned by it, free and clear of all liens, encumbrances and defects, except such as are described in the Registration Statement, the Disclosure
Package and the Prospectus or such as do not materially affect the value of such property and do not materially interfere with the use made and proposed to
be made of such property by the Company; and all assets and real and personal property held under lease by the Company are held by it under valid,
subsisting and enforceable leases, with such exceptions as do not materially interfere with the use made and proposed to be made of such assets by the
Company, and the Company does not have notice of any material claim of any sort that has been asserted by anyone adverse to the rights of the Company
under any such leases or affecting or questioning the rights of the Company to be in the continued possession of the leased premises under such leases.
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(xii)       Except as disclosed in the Registration Statement, the Disclosure Package and the Prospectus, there is no judicial, regulatory,
arbitral or other legal or governmental proceeding or other litigation or arbitration, domestic or foreign, to which the Company is a party or which is
pending or, to the knowledge of the Company, threatened against the Company which individually or in the aggregate could reasonably be expected to
result in a Material Adverse Effect, or which would materially and adversely affect the consummation of the transactions contemplated by this Agreement;
and there are no statutes, regulations, contracts or other documents that are required to be described in the Registration Statement, the Disclosure Package
or the Prospectus or to be filed as exhibits to the Registration Statement that are not described or filed as required.
 

(xiii)       Other than permitted activity pursuant to Regulation M and Rule 10b-18 under the Exchange Act, the Company has not taken,
directly or indirectly, any action designed to cause or result in, or which has constituted or which could reasonably be expected to constitute, the
stabilization or manipulation of the price of the shares of Common Stock to facilitate the sale or resale of the Shares.
 

(xiv)         The Company has timely filed all required federal, state, local and foreign tax returns through the date hereof, subject to
permitted extensions, and has timely paid all taxes with respect to such periods, subject to permitted extensions, except in any case in which the failure to
so file such tax returns or pay such taxes would not, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect. There is no
tax lien, whether imposed by any federal, state, local or foreign or other taxing authority, outstanding against the assets, properties or business of the
Company, except for such a tax lien for any tax, assessment, governmental or other similar charge which is not yet due and payable.
 

(xv)      Except as disclosed in the Registration Statement, the Disclosure Package and the Prospectus, the Company (i) has maintained
effective internal control over financial reporting as defined in Rule 13a-15 under the Exchange Act and a system of internal accounting controls sufficient
to provide reasonable assurance that (A) transactions are executed in accordance with management’s general or specific authorization, (B) transactions are
recorded as necessary to permit preparation of the Company’s financial statements in conformity with GAAP and to maintain accountability for its assets,
(C) access to the Company’s assets is permitted only in accordance with management’s general or specific authorization, (D) the recorded accountability
for the Company’s assets is compared with existing assets at reasonable intervals and appropriate action is taken with respect to any differences, and (E) the
interactive data in eXtensible Business Reporting Language included or incorporated by reference in the Registration Statement, the Disclosure Prospectus
and the Prospectus is accurate, (ii) has not had a material weakness in the Company’s internal control over financial reporting (whether or not remediated)
and (iii) has not had a change in the Company’s internal control over financial reporting that has materially affected or is reasonably likely to materially
affect the Company’s internal control over financial reporting.
 

(xvi)       The Company has established and maintains disclosure controls and procedures (as defined in Rule 13a-15 under the Exchange
Act). Except as disclosed in the Registration Statement, the Disclosure Package and the Prospectus, to the knowledge of the Company, such disclosure
controls and procedures are effective in timely alerting the Company’s principal executive officer and principal financial officer to information required to
be disclosed by the Company in its periodic reports under the Exchange Act.
 

(xvii)     The Company is not and, after giving effect to the sale of the Shares and the application of the proceeds thereof as described
under the caption “Use of Proceeds” in the Prospectus will not be, required to register as an “investment company” as defined in the Investment Company
Act of 1940, as amended.
 

(xviii)    The Company has taken all necessary actions to ensure that since the date of its initial public offering and at all times thereafter
and after the date of the Registration Statement, the Company and its officers and directors, in their respective capacities as such, have been and will be in
compliance in all material respects with the applicable provisions of the Sarbanes-Oxley Act of 2002 (“SOX”) and the rules and regulations promulgated
thereunder.
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(xix)         No consent, approval, authorization or order of, or filing with, any governmental agency or body is required for the
consummation of the transactions contemplated by this Agreement in connection with the issuance and sale of the Shares by the Company, except such as
have been obtained or made under the Act, the rules of the New York Stock Exchange (“NYSE”), the rules of the Financial Industry Regulatory Authority
(“FINRA”) and the state securities laws or the laws of any foreign jurisdiction.
 

(xx)           Since the respective dates as of which information is given in the Registration Statement, the Disclosure Package and the
Prospectus, (i) the Company has not sustained any loss or interference with its business from fire, explosion, flood or other calamity, whether or not
covered by insurance, or from any labor dispute or court or governmental action, order or decree, and (ii) there has not been any material adverse change in
or affecting the business, earnings, condition (financial or otherwise), results of operations, stockholders’ equity, properties, management or prospects of
the Company.
 

(xxi)      The Company’s operating policies described in the Registration Statement, the Disclosure Package and the Prospectus accurately
reflect in all material respects the current intentions of the Company with respect to the operation of its business, and no material deviation from such
policies is currently contemplated.
 

(xxii)     Except as described in the Registration Statement, the Disclosure Package and the Prospectus: (i) the Company is in compliance
in all material aspects with all statutes, rules and regulations (“Laws”) applicable to the Company, except as could not, individually or in the aggregate,
reasonably be expected to result in a Material Adverse Effect; (ii) the Company possesses all required permits, consents, licenses, patents, franchises,
certificates, clearances, approvals, authorizations and supplements or amendment thereto (“Authorizations”) required by any such applicable Law and
such required Authorizations are valid and in full force and effect, and the Company is not in violation of any term of any such required Authorizations,
except as could not, individually or in the aggregate, reasonably be expected to result in a Material Adverse Effect; (iii) the Company has not received
notice that the Internal Revenue Service or any other federal, state or other foreign governmental authority (“Governmental Authority”) has taken, is
taking or intends to take action to limit, suspend, modify or revoke any such required Authorizations, or otherwise impair the rights of the holder of any
such required Authorization, and neither the Company nor the Manager has any knowledge that any such Governmental Authority is considering such
action or that any event has occurred that allows, or after notice or lapse of time would allow, any such limitation, suspension, modification or revocation,
or other impairment of the rights of the holder of any such required Authorization, except for any of the foregoing that would not reasonably be expected to
have a Material Adverse Effect; and (iv) the Company has filed, obtained, maintained or submitted all material reports, documents, forms, notices,
applications, records, claims, submissions and supplements or amendments as required by any such applicable Laws or any such required Authorizations
and that all such reports, documents, forms, notices, applications, records, claims, submissions and supplements or amendments were complete and correct
in all material respects on the date filed (or were corrected or supplemented by a subsequent submission), except for any of the foregoing that would not
reasonably be expected to have a Material Adverse Effect.
 

(xxiii)    The Company owns or possesses adequate rights to use all material patents, patent applications, trademarks, service marks, trade
names, trademark registrations, service mark registrations, copyrights, licenses, know-how, software, systems and technology (including trade secrets and
other unpatented and/or unpatentable proprietary or confidential information, systems or procedures) necessary for the conduct of its business as described
in the Registration Statement, the Disclosure Package and the Prospectus, and has no reason to believe that the conduct of its business will materially
conflict with, and has not received any notice of any claim of a material conflict with, any such rights of others. There is no pending or, to the knowledge of
the Company, threatened action, suit, proceeding, or claim by others challenging the rights of the Company in or to such rights, in each case that would be
material to the Company. There is no pending or, to the Company’s knowledge, threatened action, suit, proceeding, or claim by others that the Company
infringes, misappropriates, or otherwise violates any such rights of others, in each case that would be material to the Company.
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(xxiv)    Except as would not, individually or in the aggregate, result in a Material Adverse Effect, (A) the Company has not violated and
is not in violation of any federal, state, local or foreign statute, law, rule, regulation, ordinance, code, policy or rule of common law or any judicial or
administrative interpretation thereof, including any judicial or administrative order, consent, decree or judgment, relating to pollution or protection of
human health, the environment (including, without limitation, ambient air, surface water, groundwater, land surface or subsurface strata) or wildlife,
including, without limitation, laws and regulations relating to the release or threatened release of chemicals, pollutants, contaminants, wastes, toxic
substances, hazardous substances, petroleum or petroleum products, asbestos-containing materials or mold (collectively, “Materials of Environmental
Concern”), or otherwise relating to the manufacture, processing, distribution, use, treatment, storage, disposal, transport or handling of Materials of
Environmental Concern (collectively, “Environmental Laws”), which violation includes, but is not limited to, noncompliance with any permits or other
governmental authorizations required for the operation of the business of the Company under applicable Environmental Laws, or noncompliance with the
terms and conditions thereof, nor has the Company received any written communication, whether from a Governmental Authority, citizens group,
employee or otherwise, that alleges that the Company is in violation of any Environmental Law; (B) there is no claim, action or cause of action filed with a
court or Governmental Authority, no investigation with respect to which the Company has received written notice, and no written notice by any person or
entity alleging potential liability for investigatory costs, cleanup costs, governmental responses costs, natural resources damages, property damages,
personal injuries, attorneys’ fees or penalties arising out of, based on or resulting from the presence, or release into the environment, of any Material of
Environmental Concern at any location owned, leased or operated by the Company, now or in the past (collectively, “Environmental Claims”), pending
or, to the knowledge of the Company, threatened against the Company or any person or entity whose liability for any Environmental Claim the Company
has retained or assumed either contractually or by operation of law; and (C) to the knowledge of the Company, there are no past or present actions,
activities, circumstances, conditions, events or incidents, including, without limitation, the release, emission, discharge, presence or disposal of any
Material of Environmental Concern, that reasonably could result in a violation of any Environmental Law or form the basis of a potential Environmental
Claim against the Company or against any person or entity whose liability for any Environmental Claim the Company has retained or assumed either
contractually or by operation of law.
 

(xxv)         (i) Each “employee benefit plan” (within the meaning of Section 3(3) of the Employee Retirement Security Act of 1974, as
amended (“ERISA”)) for which the Company or any member of its “Controlled Group” (defined as any organization which is a member of a controlled
group of corporations within the meaning of Section  414 of the Internal Revenue Code of 1986, as amended, and the regulations and published
interpretations thereunder (collectively, the “Code”)) would have any liability (each a “Plan”) has been maintained, in all material respects, in compliance
with its terms and with the requirements of all applicable statutes, rules and regulations including ERISA and the Code, except for instances which would
not, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect; (ii) with respect to each Plan subject to Title IV of ERISA,
except for instances which would not, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect, (a) no “reportable event”
(within the meaning of Section 4043(c) of ERISA) has occurred or is reasonably expected to occur, (b) no “accumulated funding deficiency” (within the
meaning of Section 302 of ERISA or Section 412 of the Code), whether or not waived, has occurred or is reasonably expected to occur, (c) the fair market
value of the assets under each Plan exceeds the present value of all benefits accrued under such Plan (determined based on those assumptions used to fund
such Plan) and (d) neither the Company nor any member of its Controlled Group has incurred, or reasonably expects to incur, any liability under Title IV of
ERISA (other than contributions to the Plan or premiums to the Pension Benefit Guaranty Corporation in the ordinary course and without default) in
respect of a Plan (including a “multiemployer plan”, within the meaning of Section  4001(c)(3) of ERISA); and (iii) each Plan that is intended to be
qualified under Section 401(a) of the Code is so qualified and nothing has occurred, whether by action or by failure to act, which would cause the loss of
such qualification, the result of which would reasonably be expected to result in a Material Adverse Effect.
 

(xxvi)     There are no outstanding loans or other extensions of credit made by the Company to any executive officer (as defined in Rule
3b-7 under the Exchange Act) or director of the Company. The Company has not taken any such action prohibited by Section 402 of SOX.
 

(xxvii)    The operations of the Company are and have been conducted at all times in material compliance with all applicable financial
recordkeeping and reporting requirements, including those of the Bank Secrecy Act, as amended by Title III of the Uniting and Strengthening America by
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act) (“USA PATRIOT Act”), and the applicable
anti-money laundering statutes of jurisdictions where the Company conducts business, the rules and regulations thereunder and any related or similar rules,
regulations or guidelines, issued, administered or enforced by any governmental agency (collectively, the “Anti-Money Laundering Laws”). No action,
suit or proceeding by or before any court or governmental agency, authority or body or any arbitrator involving the Company with respect to the Anti-
Money Laundering Laws is pending or, to the knowledge of the Company, threatened.
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(xxviii)      (i) None of the Company or, to the Company’s knowledge, any director, officer, agent, affiliate or representative of the
Company, is an individual or entity (“Person”) that is, or is owned or controlled by one or more Persons that are:
 

(A)    the subject of any sanctions administered or enforced by the U.S. Department of the Treasury’s Office of Foreign
Assets Control, the United Nations Security Council, the European Union, His Majesty’s Treasury, or other relevant sanctions authority
(collectively, “Sanctions”), or

 
(B)        located, organized or resident in a country or territory that is the subject of Sanctions (including, without

limitation, Cuba, Iran, North Korea, Syria, the Crimea Region and the non-government controlled areas of the Zaporizhzhia and Kherson
Regions of Ukraine, the so-called Donetsk People’s Republic, the so-called Luhansk People’s Republic and any other Covered Region of
Ukraine identified pursuant to Executive Order 14065).

 
(ii)    The Company will not, directly or indirectly, use the proceeds of the sale of the Shares, or lend, contribute or otherwise

make available such proceeds to any subsidiary, joint venture partner or other Person:
 

(A)    to fund or facilitate any activities or business of or with any Person or in any country or territory that, at the time
of such funding or facilitation, is the subject of Sanctions; or

 
(B)    in any other manner that will result in a violation of Sanctions by any Person (including any Person participating

in the offering, whether as underwriter, advisor, investor or otherwise).
 

(iii)    For the past ten years, the Company has not knowingly engaged in, and is not now knowingly engaged in, any dealings or
transactions with any Person, or in any country or territory, that at the time of the dealing or transaction is or was the subject of Sanctions.
 

(xxix)       All statistical and market-related data included in the Registration Statement, the Disclosure Package and the Prospectus are
based on or derived from sources that the Company reasonably and in good faith believes to be reliable and accurate in all material respects as of the
respective dates that such data were first included in the Registration Statement, the Disclosure Package or the Prospectus, and such data agree with the
sources from which they are derived, and, to the extent required, the Company has obtained the written consent to the use of such data from such sources.
 

(xxx)       The Company carries, or is covered by, insurance from insurers of recognized financial responsibility in such amounts and
covering such risks as is adequate for the conduct of its business and the value of its respective properties and as is customary for companies engaged in
similar businesses in similar industries. All policies of insurance of the Company are in full force and effect, except where the failure to maintain such
insurance would not reasonably be expected to have a Material Adverse Effect; the Company is in compliance with the terms of such policies in all
material respects; and the Company has not received notice from any insurer or agent of such insurer that any expenditures (other than regular premium
payments) are required or necessary to be made in order to continue such insurance; there are no claims by the Company under any such policy or
instrument as to which any insurance company is denying liability or defending under a reservation of rights clause; and the Company has not been refused
any insurance coverage sought or applied for, and has no reason to believe that it will not be able to renew its existing insurance coverage as and when such
coverage expires or to obtain similar coverage from similar insurers as may be necessary to continue its business.
 

(xxxi)        No relationship, direct or indirect, exists between or among the Company, on the one hand, and the directors, officers,
stockholders, customers or suppliers of the Company, on the other hand, that is required to be described in the Registration Statement, the Disclosure
Package and the Prospectus which is not so described.
 

(xxxii)    The Company has no employees.
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(xxxiii)    The Company has not been notified that any executive officer of the Company or any executive officer or key employee of the
Manager, or any member of the investment team of the Company or the Manager plans to terminate his, her or their employment with his, her or their
current employer. Neither the Company, the Manager nor any executive officer of the Company or executive officer or key employee of the Manager is
subject to any noncompete, nondisclosure, confidentiality, employment, consulting or similar agreement that would be violated by the present or proposed
business activities of the Company or the Manager as described in the Registration Statement, the Disclosure Package and the Prospectus.
 

(xxxiv)    (i) None of the Company or, to the Company’s knowledge, any of its affiliates, directors, officers, agents or representatives, has
taken any action in furtherance of an offer, payment, promise to pay, or authorization or approval of the payment, giving or receipt of money, property, gifts
or anything else of value, directly or indirectly, to any government official (including any officer or employee of a government or government-owned or
controlled entity or of a public international organization, or any person acting in an official capacity for or on behalf of any of the foregoing, or any
political party or party official or candidate for political office) (“Government Official”) in order to influence official action, or to any person in violation
of any applicable anti-corruption laws; (ii) the Company and each of its affiliates have conducted their businesses in compliance with applicable anti-
corruption laws and have instituted and maintained and will continue to maintain policies and procedures reasonably designed to promote and achieve
compliance with such laws and with the representations and warranties contained herein; and (iii) the Company will not use, directly or indirectly, the
proceeds of the sale of the Shares in furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of money, or anything else
of value, to any person in violation of any applicable anti-corruption laws.
 

(xxxv)        Except as described in the Registration Statement, the Disclosure Package or the Prospectus, or as contemplated by this
Agreement, there are no (A) claims, payments, arrangements, agreements or understandings relating to the payment of a finder’s, consulting or origination
fee or commission or similar payment by the Company to the Agents with respect to the transactions contemplated hereby or (B) arrangements, agreements
or understandings of the Company or any affiliate of the Company that may affect any Agent’s compensation in connection with the transactions
contemplated hereby as determined by FINRA.
 

(xxxvi)    The Company has elected to be subject to taxation as a “real estate investment trust” (a “REIT”) under Sections  856 through
860 of the Code. Commencing with its short taxable year ended December 31, 2013, the Company has been, and upon the sale of the Shares will continue
to be, organized in conformity with the requirements for qualification and taxation as a REIT. The Company’s method of operation as described in the
Registration Statement, the Disclosure Package and the Prospectus will enable the Company to continue to meet the requirements for qualification and
taxation as a REIT under the Code. The Company operates in a manner that would permit it to qualify and be taxed as a REIT under the Code, and the
Company has no intention of changing its proposed and current method of operation or engaging in activities which would cause it to fail to qualify or
make economically undesirable its qualification as a REIT under the Code.
 

(xxxvii)    The description of the Company’s organization and method of operation and its qualification and taxation as a REIT set forth
in the Registration Statement, the Disclosure Package and the Prospectus is accurate and presents fairly the matters referred to therein. The Company’s
operating policies and investment guidelines described in the Registration Statement, the Disclosure Package and the Prospectus accurately reflect in all
material respects the current intentions of the Company with respect to the operation of its business, and no material deviation from such guidelines or
policies is currently contemplated.
 

(xxxviii)    The Company is not party to any other equity distribution or sales agency agreements or other similar arrangements with any
other agent or any other representative in respect of at the market offerings of the Shares in accordance with Rule 415(a)(4) of the Act.
 

(xxxix)    Except with respect to the Agents in connection with the sale of the Shares, or as described in the Registration Statement, the
Disclosure Package or the Prospectus, the Company has not made any direct or indirect payments in cash, securities or by any other method that would be
deemed to be “underwriting compensation” as defined in Rule 5110 of the FINRA Manual: (i) to any person, as a finder’s fee, consulting fee or otherwise,
in consideration of such person raising capital for the Company or introducing to the Company persons who raised or provided capital to the Company;
(ii) to any person that, to the Company’s knowledge, has been accepted by FINRA as a member of FINRA (a “Member”); or (iii) to any person or entity
that, to the Company’s knowledge, has any direct or indirect affiliation or association with any Member, in each case within the FINRA Review Period as
defined in Rule 5110(j)(20) of the FINRA Manual.
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(xl)             Neither the Manager nor, to the knowledge of the Company, any member, officer, employee, representative or agent of the
Manager or any affiliates thereof is providing services to the Company, except as described in the Registration Statement, the Disclosure Package and the
Prospectus.
 

(xli)       The execution and delivery by the Company of, and the performance by the Company of its obligations under, this Agreement
will not contravene (i) the Company’s charter or bylaws, (ii) any term, covenant or condition contained in any indenture, mortgage, deed of trust, loan
agreement, license or other agreement or instrument to which the Company is a party or by which the Company is bound or to which any of the Company’s
properties or assets is subject, and (iii) is not in violation of any federal, state, local or foreign statute or rule, or any order, rule or regulation of any
arbitrator, court or governmental, regulatory or administrative agency or body or any self-regulatory organization or other non-governmental regulatory
authority having jurisdiction over it or its property or assets or has failed to obtain any license, permit, certificate, franchise or other governmental
authorization or permit necessary to the ownership of its property or to the conduct of its business, except in the case of clauses (ii) and (iii) for
contraventions that would not, in the aggregate, reasonably be expected to have a Material Adverse Effect.
 

  (xlii)        The management agreement, dated as of February 20, 2013, between the Company and the Manager, as amended (the
“Management Agreement”), has been duly authorized, executed and delivered by, and constitutes a valid and legally binding agreement of, the Company,
enforceable against the Company in accordance with its terms, except to the extent that enforceability may be limited by bankruptcy, insolvency,
reorganization or other similar legal requirements affecting the enforcement of creditors’ rights generally and by general principles of equity.
 

(xliii)     Except as disclosed in the Registration Statement, the Disclosure Package and the Prospectus, there are no contracts, agreements
or understandings between the Company and any person granting such person the right to require the Company to file a registration statement under the
Act with respect to any securities of the Company or to require the Company to include such securities with the Shares registered pursuant to the
Registration Statement.
 

(xliv)      (i) The Company uses and has used any and all software and other materials distributed under a “free,” “open source,” or similar
licensing model (including but not limited to the MIT License, Apache License, GNU General Public License, GNU Lesser General Public License and
GNU Affero General Public License) (“Open Source Software”) in compliance with all license terms applicable to such Open Source Software in all
material respects; and (ii) the Company does not use or distribute and has not used or distributed any Open Source Software in any manner that requires or
has required (A) the Company to permit reverse engineering of any software code or other technology owned by the Company or (B) any software code or
other technology owned by the Company to be (1) disclosed or distributed in source code form, (2) licensed for the purpose of making derivative works or
(3) redistributed at no charge.
 

(xlv)      (i) The Company has materially complied and is presently in material compliance with all internal and external privacy policies,
contractual obligations, industry standards, applicable laws, statutes, judgments, orders, rules and regulations of any court or arbitrator or other
governmental or regulatory authority and any other legal obligations, in each case, relating to the collection, use, transfer, import, export, storage,
protection, disposal and disclosure by the Company of personal, personally identifiable, household, sensitive, confidential or regulated data (“Data
Security Obligations”, and such data, “Data”); (ii) the Company has not received any notification of or complaint regarding and is unaware of any other
facts that, individually or in the aggregate, would reasonably indicate material non-compliance with any Data Security Obligation; and (iii) there is no
action, suit or proceeding by or before any court or governmental agency, authority or body pending or, to the Company’s knowledge, threatened alleging
non-compliance with any Data Security Obligation that would reasonably be expected to have a Material Adverse Effect.
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(xlvi)     The Company has taken all reasonable technical and organizational measures necessary to protect the information technology
systems and Data used in connection with the operation of the Company’s business. Without limiting the foregoing, the Company has used reasonable
efforts to establish and maintain, and has established, maintained, implemented and materially complied with, reasonable information technology,
information security, cyber security and Data protection controls, policies and procedures, including oversight, access controls, encryption, technological
and physical safeguards and business continuity/disaster recovery and security plans that are designed to protect against and prevent breach, destruction,
loss, unauthorized distribution, use, access, disablement, misappropriation or modification, or other compromise or misuse of or relating to any information
technology system or Data used in connection with the operation of the Company’s business (“Breach”). The Company has no knowledge of a Breach of
its information technology systems or Data used in connection with the operation of the Company’s business and the Company has not been notified of and
has no knowledge of any event or condition that would reasonably be expected to result in, any such Breach.
 

(xlvii)        The interactive data in eXtensible Business Reporting Language included or incorporated by reference in the Registration
Statement, the Disclosure Package and the Prospectus fairly presents the information called for in all material respects and has been prepared in accordance
with the Commission’s rules and guidelines applicable thereto.
 

(b)        Officer’s Certificates. Any certificate signed by any officer of the Company delivered to the Agents or to counsel for the Agents shall be
deemed a representation and warranty by the Company, as applicable, to the Agents as to the matters covered thereby.
 

(c)         Representations and Warranties Regarding the Manager. The Manager represents and warrants to, and agrees with, each Agent as of
the Execution Time, each Representation Date and each Applicable Time that the following representations and warranties are repeated and deemed to be
made pursuant to this Agreement.
 

(i)            The information regarding the Manager in the Registration Statement, Disclosure Package and Prospectus is true, correct and
complete in all material respects. The Manager has no plan or intention to materially alter its investment policy with respect to the Company as described in
the Registration Statement, Disclosure Package and Prospectus.
 

(ii)         The Manager has been duly organized and is validly existing and in good standing as a limited liability company under the laws
of the State of Maryland with full power and authority to conduct its business as described in the Registration Statement, Disclosure Package and
Prospectus. The Manager is duly qualified to do business and is in good standing as a foreign entity in each jurisdiction in which its ownership or lease of
property or the conduct of its business requires such qualification, except where the failure to be so qualified or in good standing would not, in the
aggregate, reasonably be expected to have a material adverse effect on the business, earnings, condition (financial or otherwise), results of operations,
stockholders’ equity, properties or prospects of the Manager (a “Manager Material Adverse Effect”). The Manager has no subsidiaries and, with the
exception of its relationship with the Company as the Company’s investment manager pursuant to the Management Agreement, does not own or control,
directly or indirectly, any corporation, association or other entity.
 

(iii)       Except as disclosed in the Registration Statement, the Disclosure Package and the Prospectus, the Management Agreement, the
investment allocation agreement among the Company, the Manager and Bimini Capital Management, Inc. entered into on February 20, 2013 and the
overhead sharing agreement between the Manager and Bimini Capital Management, Inc. entered into on February 20, 2013, have not been amended or
modified since originally executed by the parties thereto and each is in full force and effect, the Manager is not in breach of any provision of any such
agreement and the Manager has not waived any obligation, duty or right of any party thereunder.
 

(iv)       The Manager has full right, power and authority to execute and deliver this Agreement and to perform its obligations hereunder,
and all action required to be taken for the due and proper authorization, execution and delivery by it of this Agreement and the consummation by it of the
transactions contemplated hereby has been duly and validly taken.
 

(v)          This Agreement has been duly authorized, executed and delivered by the Manager.
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(vi)        The execution and delivery by the Manager of, and the performance by the Manager of its obligations under, this Agreement will
not contravene (i) its articles of organization or limited liability company operating agreement, (ii) any term, covenant or condition contained in any
indenture, mortgage, deed of trust, loan agreement, license or other agreement or instrument to which it is a party or by which it is bound or to which any of
its properties or assets is subject or (iii) any federal, state, local or foreign statute or rule, or any order, rule or regulation of any arbitrator, court or
governmental, regulatory or administrative agency or body or any self-regulatory organization or other non-governmental regulatory authority having
jurisdiction over it or its property or assets or has failed to obtain any license, permit, certificate, franchise or other governmental authorization or permit
necessary to the ownership of its property or to the conduct of its business, except in the case of clauses (ii) and (iii) for any contraventions that would not,
in the aggregate, reasonably be expected to have a Manager Material Adverse Effect.
 

(vii)       The Management Agreement has been duly authorized, executed and delivered by, and constitutes a valid and legally binding
agreement of, the Manager, enforceable against the Manager in accordance with its terms, except to the extent that enforceability may be limited by
bankruptcy, insolvency, reorganization or other similar legal requirements affecting the enforcement of creditors’ rights generally and by general principles
of equity.
 

(viii)         This Agreement constitutes a valid and legally binding agreement of the Manager, enforceable against the Manager in
accordance with its terms, except as enforceability may be limited by applicable bankruptcy, insolvency or similar laws affecting creditors’ rights generally
or by equitable principles relating to enforceability.
 

(ix)         Except as otherwise stated therein, since the date as of which information is given in the Registration Statement, Disclosure
Package and Prospectus, there has been no Manager Material Adverse Effect.
 

(x)          No consent, approval, authorization or order of, or filing or registration of or with, any federal, state, local or foreign court or
governmental, regulatory or administrative agency or body or any self-regulatory organization or other non-governmental regulatory authority, or approval
of the members of the Manager, is required for the execution, delivery and performance by the Manager of this Agreement and the consummation of the
transactions contemplated hereby.
 

(xi)         Except as disclosed in the Registration Statement, the Disclosure Package and the Prospectus, there are no actions, suits, claims,
investigations or proceedings pending or, to the Manager’s knowledge, threatened or contemplated to which the Manager or, to the Manager’s knowledge,
any of its members or officers is or would be a party or of which any of its properties is or would be subject at law or in equity, before or by any federal,
state, local or foreign governmental, regulatory or administrative agency or body, or any self-regulatory organization or other non-governmental regulatory
authority that would, in the aggregate, reasonably be expected to have a Manager Material Adverse Effect or which would materially and adversely affect
the consummation of the transactions contemplated by this Agreement.
 

(xii)        The Manager has the financial and other resources available to it necessary for the performance of its services and obligations as
contemplated in the Management Agreement, Disclosure Package and Prospectus and under this Agreement.
 

(xiii)       Except as disclosed in the Registration Statement, the Disclosure Package and the Prospectus, the Manager has not been notified
that any executive officer of the Company or any executive officer or key employee of the Manager, or any member of the investment teams of the
Company or the Manager plan to terminate his, her or their employment with his, her or their current employer. Except as disclosed in the Registration
Statement, the Disclosure Package and the Prospectus, neither the Manager nor any executive officer or key employee of the Manager is subject to any
noncompete, nondisclosure, confidentiality, employment, consulting or similar agreement that would be violated by the present or proposed business
activities of the Company or the Manager as described in the Management Agreement, the Disclosure Package or the Prospectus.
 

(xiv)      The Manager (i) is not in violation of its articles of organization or limited liability company operating agreement, (ii) is not in
default, and no event has occurred that, with notice or lapse of time or both, would constitute such a default, in the due performance or observance of any
term, covenant or condition contained in any indenture, mortgage, deed of trust, loan agreement, license or other agreement or instrument to which it is a
party or by which it is bound or to which any of its properties or assets is subject or (iii) is not in violation of any federal, state, local or foreign statute or
rule, or any order, rule or regulation of any arbitrator, court or governmental, regulatory or administrative agency or body or any self-regulatory
organization or other non-governmental regulatory authority having jurisdiction over it or its property or assets or has failed to obtain any license, permit,
certificate, franchise or other governmental authorization or permit necessary to the ownership of its property or to the conduct of its business, except in the
case of clauses (ii) and (iii) to the extent any such conflict, breach, violation or default would not, in the aggregate, reasonably be expected to have a
Manager Material Adverse Effect.
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(xv)        The Manager is not prohibited by the Investment Advisers Act of 1940, as amended, or the rules and regulations thereunder,
from performing under the Management Agreement as contemplated by the Management Agreement and the Disclosure Package and the Prospectus.
 

(xvi)      Neither the Manager nor any of its affiliates (within the meaning of Rule 144 under the Act) has taken, directly or indirectly, any
action designed to or that has constituted or that could reasonably be expected to cause or result in the stabilization or manipulation of the price of any
security of the Company to facilitate the sale or resale of the Shares.
 

(xvii)      (i) None of the Manager or any of its affiliates, or any director, officer, or employee thereof, or, to the Manager’s knowledge,
any agent or representative of the Manager or of any of its affiliates, has taken any action in furtherance of an offer, payment, promise to pay, or
authorization or approval of the payment, giving or receipt of money, property, gifts or anything else of value, directly or indirectly, to any Government
Official in order to influence official action, or to any person in violation of any applicable anti-corruption laws; (A) the Manager and each of its affiliates
have conducted their businesses in compliance with applicable anti-corruption laws and have instituted and maintained and will continue to maintain
policies and procedures reasonably designed to promote and achieve compliance with such laws and with the representations and warranties contained
herein; and (B) the Manager will not use, directly or indirectly, the proceeds of the sale of the Shares in furtherance of an offer, payment, promise to pay, or
authorization of the payment or giving of money, or anything else of value, to any person in violation of any applicable anti-corruption laws.
 

(xviii)       The operations of the Manager are and have been conducted at all times in material compliance with all applicable financial
recordkeeping and reporting requirements, including USA PATRIOT Act and the Anti-Money Laundering Laws, and no action, suit or proceeding by or
before any court or governmental agency, authority or body or any arbitrator involving the Manager with respect to the Anti-Money Laundering Laws is
pending or, to the knowledge of the Manager, threatened.
 

(xix)       (i) None of the Manager or, to the Manager’s knowledge, any director, officer, employee, agent, affiliate or representative of the
Manager, is an individual or entity (“BA Person”) that is, or is owned or controlled by one or more BA Persons that are:
 

(A)    the subject of Sanctions, or
 

(B)        located, organized or resident in a country or territory that is the subject of Sanctions (including, without
limitation, Cuba, Iran, North Korea, Syria, the Crimea Region and the non-government controlled areas of the Zaporizhzhia and Kherson
Regions of Ukraine, the so-called Donetsk People’s Republic, the so-called Luhansk People’s Republic and any other Covered Region of
Ukraine identified pursuant to Executive Order 14065).

 
(ii)        the Manager will not, directly or indirectly, use the proceeds of the sale of the Shares, or lend, contribute or otherwise

make available such proceeds to any subsidiary, joint venture partner or other BA Person:
 

(A)    to fund or facilitate any activities or business of or with any BA Person or in any country or territory that, at the
time of such funding or facilitation, is the subject of Sanctions; or

 
(B)        in any other manner that will result in a violation of Sanctions by any BA Person (including any BA Person

participating in the offering, whether as underwriter, advisor, investor or otherwise).
 

(iii)    For the past ten years, the Manager has not knowingly engaged in, and is not now knowingly engaged in, any dealings or
transactions with any BA Person, or in any country or territory, that at the time of the dealing or transaction is or was the subject of Sanctions.
 

(d)         Manager Officer Certificates. Any certificate signed by any officer of the Manager and delivered to the Agent or counsel for the Agents
shall be deemed a representation and warranty by the Manager, as applicable, to the Agents as to matters covered thereby.
 

13



 
 
3. Sale and Delivery of Shares.
 

(a)        Subject to the terms and conditions and in reliance upon the representations and warranties herein set forth, the Company agrees to issue
and sell Shares from time to time through the Agents, acting as sales agents, and the Agents agree to use their commercially reasonable efforts to sell, as
sales agents for the Company, the Shares on the following terms.
 

(i)    The Shares are to be sold on a daily basis or otherwise as shall be agreed to by the Company and an Agent on any day that (A) is a
trading day for the NYSE (other than a day on which the NYSE is scheduled to close prior to its regular weekday closing time), (B) the Company has
instructed such Agent by telephone (confirmed promptly by electronic mail) to make such sales (each offering of Shares pursuant to a set of instructions, a
“Continuous Offering”) and (C) the Company has satisfied its obligations under Section 6 of this Agreement. The Company’s instructions will designate,
at a minimum, the day or days on which Shares are to be sold, the maximum amount of the Shares to be sold by such Agent daily as agreed to by such
Agent (in any event not in excess of (i) the amount available for issuance under the Prospectus and the currently effective Registration Statement less (ii)
any amounts already issued and sold pursuant to this Agreement) and the minimum price per Share at which such Shares may be sold. The Company’s
instructions shall be effective upon acceptance by telephone (confirmed promptly by electronic mail) of the terms contained therein by an Agent (which
any Agent may decline to do for any reason, in its sole discretion) until (i) the entire amount of the Shares designated in such instructions have been sold,
(ii) the Company terminates the instructions by telephone (confirmed promptly by electronic mail) at any time in its sole discretion, (iii) the Company
issues subsequent instructions that supersede those in earlier instructions, (iv) the Company or both Agents have suspended the sale of the Shares in
accordance with Section 3(a)(iii) below, or (v) this Agreement has been terminated under the provisions of Section 8. The Company acknowledges and
agrees that it will deliver instructions to sell Shares pursuant to this Section 3 to only one Agent at a time and will not deliver any new instruction to sell
Shares pursuant to this Section 3 until any prior instructions have lapsed in accordance with the foregoing sentence. Subject to the terms and conditions
hereof, such Agent shall use its commercially reasonable efforts to sell on a particular day, consistent with its normal trading practices, all of the Shares
designated for the sale by the Company on such day. The gross sales price of the Shares sold under this Section 3(a) shall be the market price for shares of
the Company’s Common Stock sold by an Agent under this Section 3(a) on the NYSE at the time of such sale of such Shares (but in no event shall such
gross sales price be less than the minimum price per Share designated by the Company at which such Shares may be sold).
 

(ii)    The Company acknowledges and agrees that (A) there can be no assurance that any Agent will be successful in selling the Shares,
(B) no Agent will incur any liability or obligation to the Company or any other person or entity if it does not sell Shares for any reason other than a failure
by such Agent to use their commercially reasonable efforts consistent with their normal trading and sales practices and applicable law and regulations to
sell such Shares as required under this Agreement, and (C) no Agent shall be under any obligation to purchase Shares on a principal basis pursuant to this
Agreement, except as otherwise specifically agreed by the Agents and the Company.
 

(iii)        The Company shall not authorize the issuance and sale of, and the Agents shall not be obligated to use their commercially
reasonable efforts to sell, any Shares at a price lower than the minimum price, or in a number or with an aggregate gross or net sales price in excess of the
number or aggregate gross or net sales price, as the case may be, authorized from time to time by the Company’s Board of Directors (the “Board”), or a
duly authorized committee thereof, or in a number in excess of the number of Shares approved for listing on the NYSE or in excess of the number or
amount of Shares available for issuance pursuant to the Registration Statement or as to which the Company has paid the applicable registration fee, it being
understood and agreed by the parties hereto that compliance with any such limitations shall be the sole responsibility of the Company. The Company or any
Agent may, upon notice to the other parties hereto by telephone (confirmed promptly by electronic mail), suspend the offering of the Shares for any reason
and at any time; provided, however, that such suspension or termination shall not affect or impair the parties’ respective obligations with respect to the
Shares sold hereunder prior to the giving of such notice; provided, further, that any such suspension by an Agent shall not affect the Company’s and the
other Agents’ respective obligations hereunder.
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(iv)    The Agents hereby covenant and agree not to make any sales of the Shares on behalf of the Company, pursuant to this Section 3(a),
other than (A) by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415, including, without limitation, sales of the
Shares by means of ordinary brokers’ transactions between members of the NYSE that qualify for delivery of a Prospectus to the NYSE in accordance with
Rule 153, sales of the Shares on any other existing trading market for the Common Stock and sales of the Shares to or through a market maker and (B) such
other sales of the Shares, including sales of the Shares in privately negotiated transactions, on behalf of the Company in their capacity as agents of the
Company as shall be agreed by the Company and the Agents pursuant to a Terms Agreement.
 

(v)    The compensation to the Agents for sales of the Shares with respect to which the Agents act as sales agents under this Agreement
shall be up to 2.0% of the gross sales price of the Shares sold pursuant to this Section 3(a) by the Agents and payable as described in the succeeding
subsection (vi) below. The foregoing rate of compensation shall not apply when the Agents act as principals, in which case the Company may sell Shares to
the Agents as principals at a price agreed upon at the relevant Applicable Time pursuant to a Terms Agreement. The remaining proceeds, after further
deduction for any transaction fees imposed on the Agents by any governmental or self-regulatory organization in respect of such sales, shall constitute the
net proceeds to the Company for such Shares (the “Net Proceeds”).
 

(vi)    The Agents shall provide written confirmation (which may be by facsimile or electronic mail) to the Company promptly following
the close of trading on the NYSE each day in which the Shares are sold under this Section 3(a) setting forth the number of the Shares sold on such day, the
aggregate gross sales proceeds and the Net Proceeds to the Company, and the compensation payable by the Company to the Agents with respect to such
sales. Such compensation shall be set forth and invoiced in periodic statements from the Agents to the Company, with payment to be made by the Company
promptly after its receipt thereof, unless deducted from the gross proceeds on the Settlement Date as set forth in subsection (vii) below.
 

(vii)    Settlement for sales of the Shares pursuant to this Section 3(a) will occur on the first Business Day following the date on which
such sales are made (each such day, a “Settlement Date”). On each Settlement Date, the Shares sold through an Agent for settlement on such date shall be
issued and delivered by the Company to such Agent against payment of the Net Proceeds for the sale of such Shares. Settlement for all such Shares shall be
effected by free delivery of the Shares to such Agent’s account at The Depository Trust Company (“DTC”) in return for payments in same day funds
delivered to the account designated by the Company. If the Company or its transfer agent (if applicable) shall default on its obligation to deliver the Shares
on any Settlement Date, the Company shall (A) indemnify and hold the Agents harmless against any loss, claim or damage arising from or as a result of
such default by the Company and (B) pay the Agents any commission to which they would otherwise be entitled absent such default. If an Agent breaches
this Agreement by failing to deliver the Net Proceeds to the Company on any Settlement Date for the Shares delivered by the Company, such Agent will
pay the Company interest based on the effective overnight federal funds rate on such unpaid amount less any compensation due to such Agent.
 

(viii)       At each Applicable Time and Representation Date, the Company shall be deemed to have affirmed each representation and
warranty contained in this Agreement as if such representation and warranty were made as of such date, modified as necessary to relate to the Registration
Statement and the Prospectus as amended as of such date. Any obligation of the Agents to use their commercially reasonable efforts to sell the Shares on
behalf of the Company shall be subject to the continuing accuracy of the representations and warranties of the Company herein, to the performance by the
Company of its obligations hereunder and to the continuing satisfaction of the additional conditions specified in Section 6 of this Agreement.
 

(b)         If the Company wishes to issue and sell the Shares pursuant to this Agreement but other than as set forth in Section 3(a) of this Agreement
(each, a “Placement”), it will notify the Agents of the proposed terms of such Placement. If the Agents, acting as principals, wish to accept such proposed
terms (which they may decline to do for any reason in their sole discretion) or, following discussions with the Company wish to accept amended terms, the
Agents and the Company will enter into a Terms Agreement setting forth the terms of such Placement. The terms set forth in a Terms Agreement will not
be binding on the Company or the Agents unless and until the Company and the Agents have each executed such Terms Agreement accepting all of the
terms of such Terms Agreement. In the event of a conflict between the terms of this Agreement and the terms of a Terms Agreement, the terms of such
Terms Agreement will control.
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(c)               Each sale of the Shares to the Agents shall be made in accordance with the terms of this Agreement and, if applicable, a Terms
Agreement, which will provide for the sale of such Shares to, and the purchase thereof by, the Agents. A Terms Agreement may also specify certain
provisions relating to the reoffering of such Shares by the Agents. The commitment of the Agents to purchase the Shares pursuant to any Terms Agreement
shall be deemed to have been made on the basis of the representations and warranties of the Company herein contained and shall be subject to the terms
and conditions herein set forth. Each Terms Agreement shall specify the number of the Shares to be purchased by the Agents pursuant thereto, the price to
be paid to the Company for such Shares, any provisions relating to rights of, and default by, underwriters acting together with the Agents in the reoffering
of the Shares, and the time and date (each such time and date being referred to herein as a “Time of Delivery”) and place of delivery of and payment for
such Shares. Such Terms Agreement shall also specify any requirements for opinions of counsel, accountants’ letters and officers’ certificates pursuant to
Section 6 of this Agreement and any other information or documents required by the Agents. In the event the Company engages an Agent for a sale of
Shares in a transaction that would constitute a “distribution,” within the meaning of Rule 100 of Regulation M under the Exchange Act, the Company will
provide the Agent, at the Agent’s request and upon reasonable advance notice to the Company, on or prior to the Settlement Date, the opinions of counsel,
accountants’ letters and officers’ certificates pursuant to by Sections 4(k), (l),(m) and (n) hereof, each dated the Settlement Date, and such other documents
and information as the Agent shall reasonably request, and the Company and the Agent will agree to compensation that is customary for the Agents with
respect to such transaction.
 

(d)         Under no circumstances shall the aggregate amount of the Shares sold pursuant to this Agreement and any Terms Agreement exceed (i)
$250,000,000, (ii) the number of shares of the Common Stock available for issuance under the currently effective Registration Statement, (iii) the number
and aggregate amount of the Shares authorized from time to time to be issued and sold under this Agreement by the Board, or a duly authorized committee
thereof, and notified to the Agents in writing, or (iv) the number of Shares approved for listing on the NYSE.
 

(e)          If the Company or the Agents have reason to believe that the exemptive provisions set forth in Rule 101(c)(1) of Regulation M under the
Exchange Act are not satisfied with respect to the Shares, it shall promptly notify the other party and sales of the Shares under this Agreement and any
Terms Agreement shall be suspended until that or other exemptive provisions have been satisfied in the judgment of each party. Upon the reasonable
request of the Agents, on or prior to the delivery of a prospectus that is required (whether physically or through compliance with Rule 172 or any similar
rule) in connection with the offering or sale of the Shares, the Company shall calculate the average daily trading volume (as defined under “ADTV” by
Rule 100 of Regulation M under the Exchange Act) of the Common Stock based on market data provided by Bloomberg L.P. or such other sources as
agreed upon by the Company and the Agents.
 

(f)          Notwithstanding any other provision of this Agreement, the Company shall not offer, sell or deliver, or request the offer or sale of, any
Shares and, by notice to the Agents given by telephone (confirmed promptly by telecopy or email), shall cancel any instructions for the offer or sale of any
Shares, and the Agents shall not be obligated to offer or sell any Shares, (i) during any period in which the Company is, or could be deemed to be, in
possession of material non-public information or (ii) except as provided in Section  3(g) below, at any time from and including the date (each, an
“Announcement Date”) on which the Company shall issue a press release containing, or shall otherwise publicly announce, its earnings, revenues or other
results of operations (each, an “Earnings Announcement”) through and including the time that is 24 hours after the time that the Company files (a “Filing
Time”) a Quarterly Report on Form 10-Q or an Annual Report on Form 10-K that includes consolidated financial statements as of and for the same period
or periods, as the case may be, covered by such Earnings Announcement.
 

(g)         If the Company wishes to offer, sell or deliver Shares pursuant to this Agreement at any time during the period from and including an
Announcement Date through and including the time that is 24 hours after the corresponding Filing Time, the Company shall (i) prepare and deliver to the
Agents (with a copy to counsel to the Agents) a Current Report on Form 8-K, which shall include substantially the same financial and related information
as was set forth in the relevant Earnings Announcement (other than any earnings projections, similar forward-looking data and officers’ quotations) (each,
an “Earnings 8-K”), in form and substance reasonably satisfactory to the Agents, and obtain the consent of the Agents to the filing thereof (such consent
not to be unreasonably withheld), (ii) provide the Agents with the officers’ certificate, accountants’ letter and opinions and letters of counsel called for by
Sections 4(k), (l),(m) and (n) hereof, if applicable, respectively, (iii) afford the Agents the opportunity to conduct a due diligence review in accordance with
Section 4(o) hereof and (iv) file such Earnings 8-K with the Commission, then the provisions of clause (ii) of Section 3(f) shall not be applicable for the
period from and after the time at which the foregoing conditions shall have been satisfied (or, if later, the time that is 24 hours after the time that the
relevant Earnings Announcement was first publicly released) through and including the time that is 24 hours after the Filing Time of the relevant Quarterly
Report on Form 10-Q or Annual Report on Form 10-K, as the case may be. For purposes of clarity, the Company and the Agents agree that (A) the delivery
of any officers’ certificate, accountants’ letter and opinions and letters of counsel pursuant to this Section 3(g) shall not relieve the Company from any of its
obligations under this Agreement with respect to any Quarterly Report on Form 10-Q or Annual Report on Form 10-K, as the case may be, including,
without limitation, the obligation to deliver officers’ certificates, accountants’ letters and legal opinions and letters as provided in Section  4 hereof, if
applicable, and (B) this Section  3(g) shall in no way affect or limit the operation of the provisions of clause (i) of Section  3(f), which shall have
independent application.
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4. Agreements. The Company agrees with each Agent that:
 

(a)        During any period when the delivery of a prospectus relating to the Shares is required (including in circumstances where such requirement
may be satisfied pursuant to Rule 172) to be delivered under the Act, the Company will not file any amendment to the Registration Statement or prospectus
supplement (including the Prospectus Supplement or any Interim Prospectus Supplement) to the Base Prospectus or any Rule 462(b) Registration
Statement unless the Company has furnished to the Agents a copy for the Agents’ review prior to filing and will not file any such proposed amendment or
supplement to which the Agents reasonably object. The Company shall properly complete the Prospectus, in a form approved by the Agents, and shall file
such Prospectus, as amended at the Execution Time, with the Commission pursuant to the applicable paragraph of Rule 424(b) promptly following the
Execution Time and will cause any supplement to the Prospectus to be properly completed, in a form approved by the Agents, and will file such
supplement with the Commission pursuant to the applicable paragraph of Rule 424(b) within the time period prescribed thereby and will provide evidence
satisfactory to the Agents of such timely filing. The Company will supply the Prospectus to the Agents in such quantities as the Agents may reasonably
request. The Company will promptly advise the Agents (i) when the Prospectus, and any supplement thereto, shall have been filed (if required) with the
Commission pursuant to Rule 424(b), (ii) when, during any period when the delivery of a prospectus (whether physically or through compliance with Rule
172 or any similar rule) is required under the Act in connection with the offering or sale of the Shares, any amendment to the Registration Statement shall
have been filed or become effective, (iii) of any request by the Commission or its staff for any amendment of the Registration Statement or for any
supplement to the Prospectus or for any additional information, (iv) of the issuance by the Commission of any stop order suspending the effectiveness of
the Registration Statement or of any notice objecting to its use or the institution or threatening of any proceeding for that purpose and (v) of the receipt by
the Company of any notification with respect to the suspension of the qualification of the Shares for sale in any jurisdiction or the institution or threatening
of any proceeding for such purpose. The Company will use its reasonable best efforts to prevent the issuance of any such stop order or the occurrence of
any such suspension or objection to the use of the Registration Statement and, upon such issuance, occurrence or notice of objection, to obtain as soon as
possible the withdrawal of such stop order or relief from such occurrence or objection, including, if necessary, by filing an amendment to the Registration
Statement or a new registration statement and using its reasonable best efforts to have such amendment or new registration statement declared effective as
soon as practicable.
 

(b)          If, at any time on or after an Applicable Time but prior to the related Settlement Date or Time of Delivery, any event occurs which would
cause the Disclosure Package to include any untrue statement of a material fact or to omit to state any material fact necessary to make the statements
therein in the light of the circumstances under which they were made or the circumstances then prevailing not misleading, the Company will (i) notify
promptly the Agents so that any use of the Disclosure Package may cease until it is amended or supplemented; (ii) amend or supplement the Disclosure
Package to correct such statement or omission; and (iii) supply any amendment or supplement to the Agents in such quantities as the Agents may
reasonably request.
 

(c)        During any period when the delivery of a prospectus relating to the Shares is required (including in circumstances where such requirement
may be satisfied pursuant to Rule 172) to be delivered under the Act, any event occurs which would cause the Prospectus as then supplemented to include
any untrue statement of a material fact or to omit to state any material fact necessary to make the statements therein in the light of the circumstances under
which they were made at such time not misleading, or if it shall be necessary to amend the Registration Statement, file a new registration statement or
supplement the Prospectus to comply with the Act or the Exchange Act, including in connection with use or delivery of the Prospectus, the Company
promptly will (i) notify the Agents of any such event, (ii) prepare and file with the Commission, subject to the second sentence of paragraph (a) of this
Section 4, an amendment or supplement or new registration statement which will correct such statement or omission or effect such compliance, (iii) use its
reasonable best efforts to have any amendment to the Registration Statement or new registration statement declared effective by the Commission as soon as
practicable in order to avoid any disruption in use of the Prospectus and (iv) supply any supplemented Prospectus to the Agents in such quantities as the
Agents may reasonably request.
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(d)          As soon as practicable, the Company will make generally available to its security holders and to the Agents an earnings statement or
statements of the Company and its subsidiaries which will satisfy the provisions of Section 11(a) of the Act and Rule 158.
 

(e)            The Company will furnish to the Agents and counsel for the Agents, without charge, conformed electronic copies of the Registration
Statement (including exhibits thereto) and, so long as delivery of a prospectus by the Agents or dealer may be required by the Act (including in
circumstances where such requirement may be satisfied pursuant to Rule 172), as many copies of the Prospectus and each Issuer Free Writing Prospectus
and any supplement thereto as the Agents may reasonably request. The Company will pay the expenses of printing or other production of all documents
relating to the offering.
 

(f)         The Company will arrange, if necessary, for the qualification of the Shares for sale under the laws of such jurisdictions as the Agents may
designate and will maintain such qualifications in effect so long as required for the distribution of the Shares; provided that in no event shall the Company
be obligated to qualify to do business in any jurisdiction where it is not now so qualified or to take any action that would subject it to service of process in
suits, other than those arising out of the offering or sale of the Shares, in any jurisdiction where it is not now so subject.
 

(g)          The Company agrees that, unless it has or shall have obtained the prior written consent of the Agents, and each of the Agents agrees with
the Company that, unless it has or shall have obtained, as the case may be, the prior written consent of the Company, it has not made and will not make any
offer relating to the Shares that would constitute an Issuer Free Writing Prospectus or that would otherwise constitute a Free Writing Prospectus required to
be filed by the Company with the Commission or retained by the Company under Rule 433; provided that the prior written consent of the parties hereto
shall be deemed to have been given in respect of the Free Writing Prospectuses included in Schedule I hereto. Any such free writing prospectus consented
to by the Agents or the Company is hereinafter referred to as a “Permitted Free Writing Prospectus.” The Company agrees that (i) it has treated and will
treat, as the case may be, each Permitted Free Writing Prospectus as an Issuer Free Writing Prospectus and (ii) it has complied and will comply, as the case
may be, with the requirements of Rules 164 and 433 applicable to any Permitted Free Writing Prospectus, including in respect of timely filing with the
Commission, legending and record keeping.
 

(h)        During the period on or after an Applicable Time but prior to the related Settlement Date or Time of Delivery, the Company will not (i)
offer, pledge, sell, contract to sell, sell any option or contract to purchase, purchase any option or contract to sell, grant any option, right or warrant to
purchase or otherwise transfer or dispose of any share of Common Stock or any securities convertible into or exercisable or exchangeable for Common
Stock or file any registration statement under the Act with respect to any of the foregoing; or (ii) enter into any swap or any other agreement or any
transaction that transfers, in whole or in part, the economic consequence of ownership of the Common Stock, whether any such swap or transaction
described in clause (i) or (ii) above is to be settled by delivery of Common Stock or such other securities, in cash or otherwise without (i) giving the Agents
at least one Business Day’s prior written notice, or such shorter period mutually agreed upon between the Company and the Agents, specifying the nature
of the proposed transaction and the date of such proposed transaction and (ii) the Agents suspending acting under this Agreement for such period of time
requested by the Company or as deemed appropriate by the Agents in light of the proposed transaction; provided, however, that the foregoing restriction
shall not apply to issuances or sales (i) pursuant to this Agreement or any Terms Agreement or (ii) pursuant to the Company’s 2012 Equity Incentive Plan,
the Company’s 2021 Equity Incentive Plan or any other equity incentive plan of the Company.
 

(i)          The Company will not (i) take, directly or indirectly, any action designed to or that would constitute or that might reasonably be expected
to cause or result in, under the Exchange Act or otherwise, stabilization or manipulation of the price of any security of the Company to facilitate the sale or
resale of the Shares or (ii) sell, bid for, purchase or pay any person (other than as contemplated by this Agreement or any Terms Agreement) any
compensation for soliciting purchases of the Shares.
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(j)          The Company will, at any time during the term of this Agreement, as supplemented from time to time, advise the Agents immediately
after it shall have received notice or obtain knowledge thereof, of any information or fact that would alter or affect any opinion, certificate, letter and other
document provided to the Agents pursuant to Section 6 herein.
 

(k)        Upon commencement of the offering of the Shares under this Agreement (and upon the recommencement of the offering of the Shares
under this Agreement following the termination of a suspension of sales hereunder), and each time that the Company (i) amends or supplements (other than
a prospectus supplement relating solely to an offering of securities other than the Shares) the Registration Statement or the Prospectus relating to the Shares
by means of a post-effective amendment, sticker, or supplement but not by means of incorporation of documents by reference into the Registration
Statement or the Prospectus relating to the Shares; (ii) files an annual report on Form 10-K under the Exchange Act (including any Form 10-K/A
containing amended financial information or a material amendment to the previously filed Form 10-K); (iii) files its quarterly reports on Form 10-Q under
the Exchange Act; or (iv) files a current report on Form 8-K containing amended financial information (other than information “furnished” pursuant to
Items 2.02 or 7.01 of Form 8-K or to provide disclosure pursuant to Item 8.01 of Form 8-K relating to the reclassification of certain properties as
discontinued operations in accordance with Statement of Financial Accounting Standards No. 144) under the Exchange Act (such commencement or
recommencement date and each such date referred to in clauses (i), (ii), (iii) and (iv) above, a “Representation Date”), the Company shall furnish or cause
to be furnished to the Agents forthwith a certificate dated and delivered on a date that is no later than three Business Days following the applicable
Representation Date (except in the case of the commencement or recommencement of the offering of Shares under this Agreement, in which case such
certificate shall be dated and delivered on the date of such commencement or recommencement), as the case may be, in form reasonably satisfactory to the
Agents to the effect that the statements contained in the certificate referred to in Section 6(d) of this Agreement which were last furnished to the Agents are
true and correct at the time of such commencement or recommencement, amendment, supplement, filing, or delivery, as the case may be, as though made at
and as of such time (except that such statements shall be deemed to relate to the Registration Statement and the Prospectus as amended and supplemented
to such time) or, in lieu of such certificate, a certificate of the same tenor as the certificate referred to in said Section 6(d), modified as necessary to relate to
the Registration Statement and the Prospectus as amended and supplemented to the time of delivery of such certificate. The requirement to provide the
certificate under this Section 4(k) shall be waived for any Representation Date occurring at a time at which no instruction to the Agents to sell Shares
pursuant to Section 3 has been delivered by the Company or is pending, which waiver shall continue until the date the Company instructs the Agents to sell
Shares pursuant to Section 3 (such date shall be considered a Representation Date).
 

(l)           At each Representation Date, the Company shall furnish or cause to be furnished forthwith to the Agents and to counsel to the Agents
written opinions and a negative assurance letter of Vinson & Elkins L.L.P., counsel to the Company (“Company Counsel”), or other counsel satisfactory to
the Agents, dated and delivered on a date that is no later than three Business Days following the applicable Representation Date (except in the case of the
commencement or recommencement of the offering of Shares under this Agreement, in which case such opinions and negative assurance letter shall be
dated and delivered on the date of such commencement or recommencement), as the case may be, in form and substance reasonably satisfactory to the
Agents, of the same tenor as the opinions referred to in Section 6(b) of this Agreement, but modified as necessary to relate to the Registration Statement
and the Prospectus as amended and supplemented to the time of delivery of such opinion. The requirement to provide opinions and a negative assurance
letter under this Section 4(l) shall be waived for any Representation Date occurring at a time at which no instruction to the Agents to sell Shares pursuant to
Section 3 has been delivered by the Company or is pending, which waiver shall continue until the date the Company instructs the Agents to sell Shares
pursuant to Section 3 (such date shall be considered a Representation Date).
 

(m)        At each Representation Date, Ropes & Gray LLP, counsel to the Agents, shall deliver a negative assurance letter, dated and delivered on a
date that is no later than three Business Days following the applicable Representation Date (except in the case of the commencement or recommencement
of the offering of Shares under this Agreement, in which case such letter shall be dated and delivered on the date of such commencement or
recommencement), as the case may be, in form and substance satisfactory to the Agents, of the same tenor as the negative assurance letter referred to in
Section 6(c) of this Agreement but modified as necessary to relate to the Registration Statement and the Prospectus as amended and supplemented to the
time of delivery of such letter. The requirement to provide a negative assurance letter under this Section 4(m) shall be waived for any Representation Date
occurring at a time at which no instruction to the Agents to sell Shares pursuant to Section 3 has been delivered by the Company or is pending, which
waiver shall continue until the date the Company instructs the Agents to sell Shares pursuant to Section 3 (such date shall be considered a Representation
Date).
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(n)        At each Representation Date, the Company shall cause BDO, or other independent accountants satisfactory to the Agents forthwith, to
furnish the Agents a letter, dated and delivered on a date that is no later than three Business Days following the applicable Representation Date (except in
the case of the commencement or recommencement of the offering of Shares under this Agreement, in which case such letter shall be dated and delivered
on the date of such commencement or recommencement), as the case may be, in form and substance satisfactory to the Agents, of the same tenor as the
letter referred to in Section 6(e) of this Agreement but modified as necessary to relate to the Registration Statement and the Prospectus, as amended and
supplemented to the date of such letter. The requirement to provide a letter under this Section 4(n) shall be waived for any Representation Date occurring at
a time at which no instruction to the Agents to sell Shares pursuant to Section 3 has been delivered by the Company or is pending, which waiver shall
continue until the date the Company instructs the Agents to sell Shares pursuant to Section 3 (such date shall be considered a Representation Date).
 

(o)       On or around the Execution Time and each Representation Date, the Company will conduct a due diligence session, in form and substance
reasonably satisfactory to the Agents, which shall include representatives of the management and BDO. The Company shall cooperate timely with any
reasonable due diligence request from or review conducted by the Agents or their agents from time to time in connection with the transactions
contemplated by this Agreement, including, without limitation, providing information and available documents and access to appropriate corporate officers
and the Company’s agents during regular business hours and at the Company’s principal offices, and timely furnishing or causing to be furnished such
certificates, letters and opinions from the Company, its officers and its agents, as the Agents may reasonably request. The requirement to conduct a
diligence session or cooperate with other due diligence requests or reviews shall be waived for any Representation Date occurring at a time at which no
instruction to the Agents to sell Shares pursuant to Section 3 has been delivered by the Company or is pending, which waiver shall continue until the date
the Company instructs the Agents to sell Shares pursuant to Section 3 (such date shall be considered a Representation Date).
 

(p)          The Company consents to the Agents trading in the Common Stock for the Agents’ own account and for the account of their clients at the
same time as sales of the Shares occur pursuant to this Agreement or pursuant to a Terms Agreement.
 

(q)              The Company will disclose in its Annual Reports on Form 10-K and Quarterly Reports on Form 10-Q, as applicable, the number of
Shares sold through the Agents under this Agreement, the Net Proceeds to the Company and the compensation paid by the Company with respect to sales
of Shares pursuant to this Agreement during the relevant quarter.
 

(r)          Each acceptance by the Company of an offer to purchase the Shares hereunder, and each execution and delivery by the Company of a
Terms Agreement, shall be deemed to be an affirmation to the Agents that the representations and warranties of the Company contained in or made
pursuant to this Agreement are true and correct as of the date of such acceptance or of such Terms Agreement as though made at and as of such date
(except that such representations and warranties shall be deemed to relate to the Registration Statement and the Prospectus as amended and supplemented
relating to such Shares).
 

(s)              The Company shall ensure that there are at all times sufficient shares of Common Stock to provide for the issuance, free of any
preemptive rights, out of its authorized but unissued shares of Common Stock, of the maximum aggregate number of Shares authorized for issuance by the
Board pursuant to the terms of this Agreement. The Company will use its commercially reasonable efforts to cause the Shares to be listed for trading on the
NYSE and to maintain such listing.
 

(t)               During any period when the delivery of a prospectus relating to the Shares is required (including in circumstances where such
requirement may be satisfied pursuant to Rule 172) to be delivered under the Act, the Company will file all documents required to be filed with the
Commission pursuant to the Exchange Act within the time periods required by the Exchange Act.
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(u)         The Company shall cooperate with the Agents and use its commercially reasonable efforts to permit the Shares to be eligible for clearance
and settlement through the facilities of DTC.
 

(v)          The Company will apply the Net Proceeds from the sale of the Shares in the manner set forth in the Prospectus.
 

(w)        The Company agrees that on such dates as the Act shall require, the Company will (i) file a prospectus supplement with the Commission
under the applicable paragraph of Rule 424(b), which prospectus supplement will set forth, within the relevant period, the number of Shares sold through
the Agents pursuant to Section 3(a) of this Agreement, the Net Proceeds to the Company and the compensation paid by the Company with respect to such
sales of the Shares pursuant to Section 3(a) of this Agreement, or disclose such information in its Quarterly Reports on Form 10-Q and in its Annual Report
on Form 10-K, and (ii) deliver such number of copies of each such prospectus supplement to the NYSE as are required by such exchange.
 

(x)         Except as contemplated herein or in the Registration Statement, the Disclosure Package and the Prospectus, the Company will not take,
directly or indirectly, any action designed to or that would constitute or that might reasonably be expected to cause or result in, stabilization or manipulation
of the price of any securities of the Company to facilitate the sale or resale of the Shares.
 

(y)          The Company will comply in all material respects with all applicable provisions of SOX that are in effect.
 
5.           Payment of Expenses. The Company agrees to pay the costs and expenses incident to the performance of its obligations under this Agreement,
whether or not the transactions contemplated hereby are consummated, including without limitation: (i) the preparation, printing or reproduction and filing
with the Commission of the Registration Statement (including financial statements and exhibits thereto), the Prospectus and each Issuer Free Writing
Prospectus, and each amendment or supplement to any of them; (ii) the printing (or reproduction) and delivery (including postage, air freight charges and
charges for counting and packaging) of such copies of the Registration Statement, the Prospectus, and each Issuer Free Writing Prospectus, and all
amendments or supplements to any of them, as may, in each case, be reasonably requested for use in connection with the offering and sale of the Shares;
(iii) the preparation, printing, authentication, issuance and delivery of certificates for the Shares, including any stamp or transfer taxes in connection with
the original issuance and sale of the Shares; (iv) the printing (or reproduction) and delivery of this Agreement, any blue sky memorandum and all other
agreements or documents printed (or reproduced) and delivered in connection with the offering of the Shares; (v) listing of the Shares on the NYSE; (vi)
any registration or qualification of the Shares for offer and sale under the securities or blue sky laws of the several states (including filing fees and the
reasonable fees and expenses of counsel for the Agents relating to such registration and qualification); (vii) any filing fees required to be made with
FINRA; (viii) the fees and expenses of the Company’s accountants and the fees and expenses of counsel (including local and special counsel) for the
Company; (ix) all other costs and expenses incident to the performance by the Company of its obligations hereunder; and (x) the Company shall reimburse
the Agents for all reasonable out-of-pocket expenses, including the reasonable fees and disbursements of counsel, incurred by the Agents in connection
with the transactions contemplated by this Agreement through and including the date of this Agreement in an amount not to exceed $50,000 (such amount
payable upon execution of this Agreement). Notwithstanding any of the foregoing, in the event that the Company determines to deliver the documents set
forth in Sections  4(k), 4(l), 4(m) and 4(n) during a fiscal quarter in which no instruction to an Agent to sell Shares pursuant to Section 3 has been delivered
by the Company or is pending, the Agents shall be responsible for all of their own reasonable out-of-pocket expenses, including the reasonable fees and
disbursements of their counsel, incurred by the Agents in connection with the delivery of such documents and related to such Representation Date
activities; provided, however, that during the first fiscal quarter in which sales of Shares occur pursuant to Section 3 of this Agreement following any fiscal
quarter(s) in which no instruction to an Agent to sell Shares pursuant to Section 3 has been delivered by the Company or is pending, the Company shall
reimburse the Agents for all reasonable out-of-pocket expenses incurred by the Agents in connection with the delivery of the documents set forth in
Sections  4(k), 4(l), 4(m) and 4(n) and related to such Representation Date activities during such preceding fiscal quarter.
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6.          Conditions to the Obligations of the Agents. The obligations of the Agents under this Agreement and any Terms Agreement shall be subject to (i)
the accuracy of the representations and warranties on the part of the Company contained herein as of the Execution Time, each Representation Date, and as
of each Applicable Time, (ii) to the performance by the Company of its obligations hereunder and (iii) the following additional conditions:
 

(a)        The Prospectus, and any supplement thereto, required by Rule 424 to be filed with the Commission have been filed in the manner and
within the time period required by Rule 424(b) with respect to any sale of Shares; each Interim Prospectus Supplement shall have been filed in the manner
required by Rule 424(b) within the time period required by Rule 424(b); any other material required to be filed by the Company pursuant to Rule 433(d)
under the Act, shall have been filed with the Commission within the applicable time periods prescribed for such filings by Rule 433; and no stop order
suspending the effectiveness of the Registration Statement or any notice objecting to its use shall have been issued and no proceedings for that purpose
shall have been instituted or threatened.
 

(b)         The Company shall have requested and caused the Company Counsel to furnish to the Agents, at the Execution Time and on every date
specified in Section 4(l) of this Agreement, its written opinions and a negative assurance letter, substantially similar to the form attached hereto as Annex
II-A (legal opinion), Annex II-B (negative assurance letter) and Annex II-C (REIT tax opinion), dated as of such date and addressed to the Agents.
 

(c)         The Agents shall have received from Ropes & Gray LLP, counsel for the Agents, at the Execution Time and on every date specified in
Section 4(m) of this Agreement, a negative assurance letter, dated as of such date and addressed to the Agents, with respect to the issuance and sale of the
Shares, the Registration Statement, the Disclosure Package, as applicable, the Prospectus (together with any supplement thereto) and other related matters
as the Agents may reasonably require, and the Company shall have furnished to such counsel such documents as they request for the purpose of enabling
them to pass upon such matters.
 

(d)            The Company shall have furnished or caused to be furnished to the Agents, at the Execution Time and on every date specified in
Section 4(k) of this Agreement, a certificate of the Company, signed by the chief executive officer, president or vice president of the Company and the chief
financial or chief accounting officer of the Company to the effect that (i) the representations and warranties of the Company in this Agreement are true and
correct as if made at and as of such date (except to the extent that such representations and warranties speak as of another date, in which case such
representations and warranties shall be true and correct as of such other date); (ii) the Company has complied with all the agreements and satisfied all the
conditions on its part to be performed or satisfied at or prior to such date; and (iii) no stop order suspending the effectiveness of the Registration Statement
has been issued, and no proceedings for that purpose have been instituted or are pending or, to their knowledge, contemplated by the Commission.
 

(e)        Substantially concurrent with the Execution Time and on every date specified in Section 4(n) of this Agreement, the Agents shall have
received from BDO a letter dated such date, in form and substance satisfactory to the Agents containing statements and information of the type ordinarily
included in accountants’ “comfort letters” to underwriters with respect to the financial statements and certain financial information contained in the
Registration Statement and the Prospectus.
 

(f)               Since the respective dates as of which information is disclosed in the Registration Statement and the Disclosure Package, except as
otherwise stated therein, there shall not have been any material adverse change in the condition (financial or otherwise) or in the earnings, business affairs
or business prospects of the Company and its subsidiaries considered as one enterprise, whether or not arising in the ordinary course of business, except as
set forth in or contemplated in the Disclosure Package (exclusive of any amendment or supplement thereto) the effect of which is, in the sole judgment of
the Agents, so material and adverse as to make it impractical or inadvisable to proceed with the offering or delivery of the Shares as contemplated by the
Registration Statement (exclusive of any amendment thereof) and the Disclosure Package (exclusive of any amendment or supplement thereto).
 

(g)         The Company shall have paid the required Commission filing fees relating to the Shares within the time period required by Rule 456(b)
(1)(i) without regard to the proviso therein and otherwise in accordance with Rules 456(b) and 457(r) and, if applicable, shall have updated the
“Calculation of Registration Fee” table in accordance with Rule 456(b)(1)(ii) either in a post-effective amendment to the Registration Statement or on the
cover page of a prospectus filed pursuant to Rule 424(b).
 

(h)         Between the Execution Time and the time of any sale of Shares through the Agents, there shall not have been any decrease in the rating of
any of the Company’s debt securities by any “nationally recognized statistical rating organization” (as defined for purposes of Rule 436(g) under the Act)
or any notice given of any intended or potential decrease in any such rating or of a possible change in any such rating that does not indicate the direction of
the possible change.
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(i)                FINRA shall not have raised any objection with respect to the fairness and reasonableness of the terms and arrangements under this
Agreement.
 

(j)           The Shares shall have been listed and admitted and authorized for trading on the NYSE, and satisfactory evidence of such actions shall
have been provided to the Agents.
 

(k)               Prior to each Settlement Date and Time of Delivery, as applicable, the Company shall have furnished to the Agents such further
information, certificates and documents as the Agents may reasonably request.
 

If any of the conditions specified in this Section 6 shall not have been fulfilled when and as provided in this Agreement, or if any of the opinions
and certificates mentioned above or elsewhere in this Agreement shall not be reasonably satisfactory in form and substance to any Agent and counsel for
such Agent, this Agreement and all obligations of such Agent hereunder may be canceled at, or at any time prior to, any Settlement Date or Time of
Delivery, as applicable, by such Agent. Notice of such cancellation shall be given to the Company in writing or by telephone or facsimile confirmed in
writing.
 

The documents required to be delivered by this Section 6 shall be delivered at the office of Ropes & Gray LLP, counsel for the Agents, at 1211
Avenue of the Americas, New York, New York 10036, Attention: Paul D. Tropp, on each such date as provided in this Agreement.
 
7. Indemnification and Contribution.
 

(a)         The Company agrees to indemnify and hold harmless each Agent, its affiliates, directors and officers and each person, if any, who controls
each Agent within the meaning of Section 15 of the Act or Section 20 of the Exchange Act, from and against any and all losses, claims, damages and
liabilities (including, without limitation, reasonable out of pocket legal fees and other expenses incurred in connection with any suit, action or proceeding
or any claim asserted, as such fees and expenses are incurred), that arise out of, or are based upon, (i) any untrue statement or alleged untrue statement of a
material fact contained in the Registration Statement (or any amendment thereto) or caused by any omission or alleged omission to state therein a material
fact required to be stated therein or necessary in order to make the statements therein, not misleading or (ii) any untrue statement or alleged untrue
statement of a material fact contained in the Prospectus (or any amendment or supplement thereto), any Permitted Free Writing Prospectus (or any
amendment or supplement thereto), or any “issuer information” filed or required to be filed pursuant to Rule 433(d) under the Act, or caused by any
omission or alleged omission to state therein a material fact necessary in order to make the statements therein, in light of the circumstances under which
they were made, not misleading, in each case except insofar as such losses, claims, damages or liabilities arise out of, or are based upon, any untrue
statement or omission or alleged untrue statement or omission made in reliance upon and in conformity with any information relating to the Agents
furnished to the Company in writing by the Agents expressly for use therein, it being understood and agreed that the only such information furnished by the
Agents consists of the information described as such in Section 7(b) below.
 

(b)        The Agents agree to indemnify and hold harmless the Company, its directors, its officers who signed the Registration Statement and each
person, if any, who controls the Company within the meaning of Section  15 of the Act or Section  20 of the Exchange Act to the same extent as the
indemnity set forth in paragraph (a) above, but only with respect to any losses, claims, damages or liabilities that arise out of, or are based upon, any untrue
statement or omission or alleged untrue statement or omission made in reliance upon and in conformity with any information relating to the Agents
furnished to the Company in writing by the Agents expressly for use in the Registration Statement (or any amendment thereto), the Prospectus (or any
amendment or supplement thereto), any Permitted Free Writing Prospectus (or any amendment or supplement thereto) or any road show, it being
understood and agreed upon that such information shall consist solely of the following: the information appearing in the seventh paragraph under the
caption “Plan of Distribution” in the Prospectus Supplement.
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(c)         If any suit, action, proceeding (including any governmental or regulatory investigation), claim or demand shall be brought or asserted
against any person in respect of which indemnification may be sought pursuant to either Section  7(a) or 7(b) above, such person (the “Indemnified
Person”) shall promptly notify the person against whom such indemnification may be sought (the “Indemnifying Person”) in writing; provided that the
failure to notify the Indemnifying Person shall not relieve it from any liability that it may have under this Section 7 except to the extent that it has been
materially prejudiced (through the forfeiture of substantive rights or defenses) by such failure; and provided, further, that the failure to notify the
Indemnifying Person shall not relieve it from any liability that it may have to an Indemnified Person otherwise than under this Section 7. If any such
proceeding shall be brought or asserted against an Indemnified Person and it shall have notified the Indemnifying Person thereof, the Indemnifying Person
shall retain counsel reasonably satisfactory to the Indemnified Person (who shall not, without the consent of the Indemnified Person, be counsel to the
Indemnifying Person) to represent the Indemnified Person and any others entitled to indemnification pursuant to this Section  7 that the Indemnifying
Person may designate in such proceeding and shall pay the fees and expenses of such counsel related to such proceeding, as incurred. In any such
proceeding, any Indemnified Person shall have the right to retain its own counsel, but the fees and expenses of such counsel shall be at the expense of such
Indemnified Person unless (i) the Indemnifying Person and the Indemnified Person shall have mutually agreed to the contrary; (ii) the Indemnifying Person
has failed within a reasonable time to retain counsel reasonably satisfactory to the Indemnified Person; (iii) the Indemnified Person shall have reasonably
concluded that there may be legal defenses available to it that are different from or in addition to those available to the Indemnifying Person; or (iv) the
named parties in any such proceeding (including any impleaded parties) included both the Indemnifying Person and the Indemnified Person and
representation of both parties by the same counsel would be inappropriate due to actual or potential differing interests between them. It is understood and
agreed that the Indemnifying Person shall not, in connection with any proceeding or related proceeding in the same jurisdiction, be liable for the reasonable
fees and expenses of more than one separate firm (in addition to any local counsel) for (A) each Agent and its affiliates, directors and officers and its
control persons, if any, or (B) the Company, its directors, its officers who signed the Registration Statement and its control persons, if any, as the case may
be, and that all such reasonable fees and expenses shall be paid or reimbursed as they are incurred. Any such separate firm for the Agents and their
affiliates, directors and officers and its control persons, if any, shall be designated in writing by the Agents, and any such separate firm for the Company, its
directors, its officers who signed the Registration Statement and its control persons, if any, shall be designated in writing by the Company. The
Indemnifying Person shall not be liable for any settlement of any proceeding effected without its written consent, but if settled with such consent or if there
be a final judgment for the plaintiff, the Indemnifying Person agrees to indemnify each Indemnified Person from and against any loss or liability by reason
of such settlement or judgment. No Indemnifying Person shall, without the written consent of the Indemnified Person, effect any settlement of any pending
or threatened proceeding in respect of which any Indemnified Person is or could have been a party and indemnification is or could have been sought
hereunder by such Indemnified Person, unless such settlement (x) includes an unconditional release of such Indemnified Person, in form and substance
reasonably satisfactory to such Indemnified Person, from all liability on claims that are the subject matter of such proceeding and (y) does not include any
statement as to or any admission of fault, culpability or a failure to act by or on behalf of any Indemnified Person. Notwithstanding the foregoing sentence,
if at any time an Indemnified Person shall have requested an Indemnifying Person to reimburse the Indemnified Person for fees and expenses of counsel as
contemplated by this Section 7(c), the Indemnifying Person agrees that it shall be liable for any settlement of any proceeding effected without its written
consent if (i) such settlement is entered into more than 30 days after receipt by such Indemnifying Person of the aforesaid request and (ii) such
Indemnifying Person shall not have reimbursed the Indemnified Person in accordance with such request prior to the date of such settlement.
 

(d)          If the indemnification provided for in Sections  7(a) and 7(b) above is unavailable to an Indemnified Person or insufficient in respect of
any losses, claims, damages or liabilities referred to therein, then each Indemnifying Person under such Sections , in lieu of indemnifying such Indemnified
Person thereunder, shall contribute to the amount paid or payable by such Indemnified Person as a result of such losses, claims, damages or liabilities (i) in
such proportion as is appropriate to reflect the relative benefits received by the Company, on the one hand, and the Agents, on the other, from the offering
of the Shares pursuant to this Agreement and any Terms Agreements or (ii) if the allocation provided by clause (i) is not permitted by applicable law, in
such proportion as is appropriate to reflect not only the relative benefits referred to in clause (i) but also the relative fault of the Company, on the one hand,
and the Agents, on the other, in connection with the statements or omissions that resulted in such losses, claims, damages or liabilities, as well as any other
relevant equitable considerations. The relative benefits received by the Company, on the one hand, and the Agents, on the other, shall be deemed to be in
the same respective proportions as the net proceeds (before deducting expenses) received by the Company from the sale of the Shares pursuant to this
Agreement and any Terms Agreements and the total discounts and commissions received by the Agents in connection therewith bear to the aggregate gross
sales price of such Shares. The relative fault of the Company, on the one hand, and the Agents, on the other, shall be determined by reference to, among
other things, whether the untrue or alleged untrue statement of a material fact or the omission or alleged omission to state a material fact relates to
information supplied by the Company, on the one hand, or by the Agents, on the other hand, and the parties’ relative intent, knowledge, access to
information and opportunity to correct or prevent such statement or omission.
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(e)          The Company and each Agent agree that it would not be just and equitable if contribution pursuant to this Section 7 were determined by
pro rata allocation or by any other method of allocation that does not take account of the equitable considerations referred to in Section 7(d) above. The
amount paid or payable by an Indemnified Person as a result of the losses, claims, damages and liabilities referred to in Section 7(d) above shall be deemed
to include, subject to the limitations set forth above, any legal or other expenses incurred by such Indemnified Person in connection with any such action or
claim. Notwithstanding the provisions of this Section 7, in no event shall the Agents be required to contribute any amount in excess of the amount by which
the total discounts and commissions received by the Agents with respect to the offering of the Shares pursuant to this Agreement and any Terms
Agreements exceeds the amount of any damages that the Agents have otherwise been required to pay by reason of such untrue or alleged untrue statement
or omission or alleged omission. No person guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Act) shall be entitled to
contribution from any person who was not guilty of such fraudulent misrepresentation.
 

(f)          The remedies provided for in this Section 7 are not exclusive and shall not limit any rights or remedies which may otherwise be available
to any Indemnified Person at law or in equity.
 
8. Termination.
 

(a)          The Company shall have the right, by giving written notice as hereinafter specified, to terminate the provisions of this Agreement relating
to the solicitation of offers to purchase the Shares in its sole discretion at any time. Any such termination shall be without liability of any party to any other
party except that (i) with respect to any pending sale, through the Agents for the Company, the obligations of the Company, including in respect of
compensation of the Agents, shall remain in full force and effect notwithstanding the termination and (ii) the provisions of Sections  2, 5, 7, 8, 9, 10, 12, 14,
15 and 16 of this Agreement shall remain in full force and effect notwithstanding such termination.
 

(b)          Each Agent shall have the right, by giving written notice as hereinafter specified, to terminate the provisions of this Agreement relating
to the solicitation of offers to purchase the Shares in its sole discretion at any time. Any such termination shall be without liability of any party to any other
party except that the provisions of Sections  2, 5, 7, 8, 9, 10, 12, 14, 15 and 16 of this Agreement shall remain in full force and effect notwithstanding such
termination.
 

(c)           This Agreement shall automatically terminate on the date on which all of the Shares have been sold pursuant to this Agreement, except
that the provisions of Sections  2, 5, 7, 8, 9, 10, 12, 14, 15 and 16 of this Agreement shall remain in full force and effect notwithstanding such termination.
 

(d)          This Agreement shall remain in full force and effect unless terminated pursuant to Sections  8(a), (b) or (c) above or otherwise by mutual
agreement of the parties; provided that any such termination by mutual agreement shall in all cases be deemed to provide that Sections  2, 5, 7, 8, 9, 10, 12,
14, 15 and 16 shall remain in full force and effect.
 

(e)          Any termination of this Agreement shall be effective on the date specified in such notice of termination; provided that such termination
shall not be effective until the close of business on the date of receipt of such notice by the Agents or the Company, as the case may be. If such termination
shall occur prior to the Settlement Date or Time of Delivery for any sale of the Shares, such sale shall settle in accordance with the provisions of
Section 3(a)(vii) of this Agreement.
 

(f)               In the case of any purchase of Shares by an Agent pursuant to a Terms Agreement, the obligations of such pursuant to such Terms
Agreement shall be subject to termination, in the absolute discretion of such Agent, by notice given to the Company prior to the Time of Delivery relating
to such Shares, if at any time prior to such delivery and payment (i) trading in the Company’s Common Stock shall have been suspended by the
Commission or the NYSE or trading in securities generally on the NYSE shall have been suspended or limited or minimum prices shall have been
established on such exchange, (ii) a banking moratorium shall have been declared either by Federal or New York State authorities or (iii) there shall have
occurred any outbreak or escalation of hostilities, declaration by the United States of a national emergency or war, or other calamity or crisis the effect of
which on financial markets is such as to make it, in the sole judgment of such Agent, impractical or inadvisable to proceed with the offering or delivery of
the Shares as contemplated by the Prospectus (exclusive of any amendment or supplement thereto).
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9.           Representations and Indemnities to Survive. The respective agreements, representations, warranties, indemnities and other statements of the
Company or its officers and of the Agents set forth in or made pursuant to this Agreement will remain in full force and effect, regardless of any
investigation made by the Agents or the Company or any of the officers, directors, employees, agents or controlling persons referred to in Section 7 hereof,
and will survive delivery of and payment for the Shares.
 
10.        Notices. Except with respect to instructions for Continuous Offerings, notices for Placements or purchases pursuant to a Terms Agreement (each as
set forth in Sections  3(a)(i) and 3(b) hereof), all communications hereunder will be in writing and effective only on receipt, and, if sent to the Agents, will
be mailed, delivered or telefaxed to J.P. Morgan Securities LLC, 383 Madison Avenue, New York, New York 10179, Attention: Equity Syndicate Desk;
Citizens JMP Securities, LLC, 600 Montgomery Street, Suite 1100, San Francisco, California 94111, Attention: Equity Securities; and JonesTrading
Institutional Services LLC, 900 Island Park Drive, Suite 200, Daniel Island, SC 29492, Attention: Burke Cook, General Counsel; with a copy (which shall
not constitute notice) to Ropes & Gray LLP, 1211 Avenue of the Americas, New York, New York 10036, Attention: Paul D. Tropp; or, if sent to the
Company shall be delivered or telefaxed to the Company at 3305 Flamingo Drive, Vero Beach, Florida 32963, Attention: Robert E. Cauley; with a copy
(which shall not constitute notice) to Vinson & Elkins L.L.P., 2200 Pennsylvania Avenue N.W., Suite 500 West, Washington, D.C. 20037, Attention: S.
Gregory Cope, Esq.
 
11.          Successors. This Agreement will inure to the benefit of and be binding upon the parties hereto and their respective successors and the officers,
directors, employees, agents and controlling persons referred to in Section 7 hereof, and no other person will have any right or obligation hereunder. No
purchaser of Shares from the Agents shall be deemed to be a successor by reason of such purchase.
 
12.         No Fiduciary Duty. The Company hereby acknowledges that (a) the purchase and sale of the Shares pursuant to this Agreement is an arm’s-
length commercial transaction between the Company, on the one hand, and the Agents and any affiliate through which they may be acting, on the other, (b)
each Agent is acting solely as a sales agent and/or principal in connection with the purchase and sale of the Company’s securities and not as a fiduciary of
the Company and (c) the Company’s engagement of each Agent in connection with the offering and the process leading up to the offering is as an
independent contractor and not in any other capacity. Furthermore, the Company agrees that it is solely responsible for making its own judgments in
connection with the offering (irrespective of whether an Agent has advised or is currently advising the Company on related or other matters). The Company
agrees that it will not claim that any Agent has rendered advisory services of any nature or respect, or owe an agency, fiduciary or similar duty to the
Company, in connection with such transaction or the process leading thereto.
 
13.          Integration. This Agreement and any Terms Agreement supersede all prior agreements and understandings (whether written or oral) between the
Company and the Agents with respect to the subject matter hereof.
 
14.         Applicable Law. This Agreement and any Terms Agreement, and any claim, controversy or dispute relating to or arising out of this Agreement or
any Terms Agreement, will be governed by and construed in accordance with the laws of the State of New York applicable to contracts made and to be
performed within the State of New York, without giving effect to the choice of law or conflicts of laws principles thereof (other than Sections  5-1401 and
5-1402 of the New York General Obligations Law).
 
15.          Waiver of Jury Trial. The Company hereby irrevocably waives, to the fullest extent permitted by applicable law, any and all right to trial by jury
in any legal proceeding arising out of or relating to this Agreement, any Terms Agreement or the transactions contemplated hereby or thereby.
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16.          Consent to Jurisdiction. EACH PARTY HEREBY IRREVOCABLY SUBMITS TO THE NON-EXCLUSIVE JURISDICTION OF THE STATE
AND FEDERAL COURTS SITTING IN THE CITY OF NEW YORK, BOROUGH OF MANHATTAN, FOR THE ADJUDICATION OF ANY DISPUTE
HEREUNDER OR IN CONNECTION WITH ANY TRANSACTION CONTEMPLATED HEREBY, AND HEREBY IRREVOCABLY WAIVES, AND
AGREES NOT TO ASSERT IN ANY SUIT, ACTION OR PROCEEDING, ANY CLAIM THAT IT IS NOT PERSONALLY SUBJECT TO THE
JURISDICTION OF ANY SUCH COURT, THAT SUCH SUIT, ACTION OR PROCEEDING IS BROUGHT IN AN INCONVENIENT FORUM OR
THAT THE VENUE OF SUCH SUIT, ACTION OR PROCEEDING IS IMPROPER. EACH PARTY HEREBY IRREVOCABLY WAIVES PERSONAL
SERVICE OF PROCESS AND CONSENTS TO PROCESS BEING SERVED IN ANY SUCH SUIT, ACTION OR PROCEEDING BY MAILING A
COPY THEREOF (CERTIFIED OR REGISTERED MAIL, RETURN RECEIPT REQUESTED) TO SUCH PARTY AT THE ADDRESS IN EFFECT
FOR NOTICES TO IT UNDER THIS AGREEMENT AND AGREES THAT SUCH SERVICE SHALL CONSTITUTE GOOD AND SUFFICIENT
SERVICE OF PROCESS AND NOTICE THEREOF. NOTHING CONTAINED HEREIN SHALL BE DEEMED TO LIMIT IN ANY WAY ANY RIGHT
TO SERVE PROCESS IN ANY MANNER PERMITTED BY LAW.
 
17.        Counterparts; Electronic Signatures. This Agreement and any Terms Agreement may be signed in one or more counterparts, each of which shall
constitute an original and all of which together shall constitute one and the same agreement. Delivery of this Agreement by one party to the other may be
made by facsimile, electronic mail (including any electronic signature complying with the New York Electronic Signatures and Records Act (N.Y. State
Tech. §§ 301-309), as amended from time to time, or other applicable law) or other transmission method, and the parties hereto agree that any counterpart
so delivered shall be deemed to have been duly and validly delivered and be valid and effective for all purposes.
 
18.         Headings. The Section headings used in this Agreement and any Terms Agreement are for convenience only and shall not affect the construction
hereof.
 
19.         Definitions. The terms that follow, when used in this Agreement and any Terms Agreement, shall have the meanings indicated.
 

“Act” shall mean the Securities Act of 1933, as amended, and the rules and regulations of the Commission promulgated thereunder.
 

“Applicable Time” shall mean, with respect to any Shares, the time of sale of such Shares pursuant to this Agreement or any relevant Terms
Agreement.
 

“Base Prospectus” shall mean the base prospectus referred to in Section 2(a) above contained in the Registration Statement at the Execution
Time.
 

“Business Day” shall mean any day other than a Saturday, a Sunday or a legal holiday or a day on which banking institutions or trust companies
are authorized or obligated by law to close in New York City.
 

“Commission” shall mean the U.S. Securities and Exchange Commission.
 

“Disclosure Package” shall mean (i) the Base Prospectus, (ii) the Prospectus Supplement, (iii) the most recently filed Interim Prospectus
Supplement (if any), (iv) the Issuer Free Writing Prospectuses, if any, identified in Schedule I hereto and (v) any other Free Writing Prospectus that the
parties hereto shall hereafter expressly agree in writing to treat as part of the Disclosure Package.
 

“Effective Date” shall mean each date and time that the Registration Statement and any post-effective amendment or amendments thereto became
or becomes effective under the Act.
 

“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended, and the rules and regulations of the Commission promulgated
thereunder.
 

“Execution Time” shall mean the date and time that this Agreement is executed and delivered by the parties hereto.
 

“Free Writing Prospectus” shall mean a free writing prospectus, as defined in Rule 405.
 

“Interim Prospectus Supplement” shall mean the prospectus supplement relating to the Shares prepared and filed pursuant to Rule 424(b) from
time to time as provided by Section 4(w) of this Agreement.
 

“Issuer Free Writing Prospectus” shall mean an issuer free writing prospectus, as defined in Rule 433.
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“Prospectus” shall mean the Base Prospectus, as supplemented by the Prospectus Supplement, including any documents incorporated by
reference therein by the Act, and the most recently filed Interim Prospectus Supplement (if any).
 

“Prospectus Supplement” shall mean the most recent prospectus supplement relating to the Shares that was first filed pursuant to Rule 424(b) at
or prior to the Execution Time.
 

“Registration Statement” shall mean the registration statement referred to in Section 2(a) above, including exhibits and financial statements, any
documents incorporated by reference therein by the Act and any prospectus supplement relating to the Shares that is filed with the Commission pursuant to
Rule 424(b) and deemed part of such registration statement pursuant to Rule 430B, as amended on each Effective Date and, in the event any post-effective
amendment thereto becomes effective, shall also mean such registration statement as so amended.
 

“Rule 153,” “Rule 158,” “Rule 164,” “Rule 172,” “Rule 405,” “Rule 415,” “Rule 424,” “Rule 424(b),” “Rule 430B,” “Rule 433,” “Rule
456(b),” “Rule 457(r)” and “Rule 462(b)” refer to such rules under the Act.
 
20.         Recognition of the U.S. Special Resolution Regimes.
 

(a)    In the event that any Agent that is a Covered Entity becomes subject to a proceeding under a U.S. Special Resolution Regime, the transfer
from such Agent of this Agreement or any Terms Agreement, and any interest and obligation in or under this Agreement or such Terms Agreement, will be
effective to the same extent as the transfer would be effective under the U.S. Special Resolution Regime if this Agreement or such Terms Agreement, and
any such interest and obligation, were governed by the laws of the United States or a state of the United States.
 

(b)     In the event that any Agent that is a Covered Entity or a BHC Act Affiliate of such Agent becomes subject to a proceeding under a U.S.
Special Resolution Regime, Default Rights under this Agreement or any Terms Agreement that may be exercised against such Agent are permitted to be
exercised to no greater extent than such Default Rights could be exercised under the U.S. Special Resolution Regime if this Agreement or such Terms
Agreement were governed by the laws of the United States or a state of the United States.
 

As used in this Section 20, “BHC Act Affiliate” has the meaning assigned to the term “affiliate” in, and shall be interpreted in accordance with,
12 U.S.C. § 1841(k); “Covered Entity” means any of the following: (i) a “covered entity” as that term is defined in, and interpreted in accordance with, 12
C.F.R. § 252.82(b), (ii) a “covered bank” as that term is defined in, and interpreted in accordance with, 12 C.F.R. § 47.3(b) or (iii) a “covered FSI” as that
term is defined in, and interpreted in accordance with, 12 C.F.R. § 382.2(b); “Default Right” has the meaning assigned to that term in, and shall be
interpreted in accordance with, 12 C.F.R. §§ 252.81, 47.2 or 382.1, as applicable; and “U.S. Special Resolution Regime” means each of (i) the Federal
Deposit Insurance Act and the regulations promulgated thereunder and (ii) Title II of the Dodd-Frank Wall Street Reform and Consumer Protection Act and
the regulations promulgated thereunder.
 

[Signature Pages Follow]
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If the foregoing is in accordance with your understanding of our agreement, please sign and return to us the enclosed duplicate hereof, whereupon
this letter and your acceptance shall represent a binding agreement between the Company and the Agents.
 
  Very truly yours,  
       
  ORCHID ISLAND CAPITAL, INC.  
       
  By: /s/ Robert E. Cauley  
    Name: Robert E. Cauley  
    Title: CEO  
       
  BIMINI ADVISORS, LLC  
       
  By: /s/ Robert E. Cauley  
    Name: Robert E. Cauley  
    Title: CEO  
       
    The foregoing Agreement is hereby confirmed and  
    accepted as of the date first written above.  
       
  J.P. MORGAN SECURITIES LLC  
       
  By: /s/ Sanjeet Dewal  
    Name: Sanjeet Dewal  
    Title: Managing Director  
       
  CITIZENS JMP SECURITIES, LLC  
       
  By: /s/ Jorge Solares-Parkhurst  
    Name: Jorge Solares-Parkhurst  
    Title: Managing Director  
       

  JONESTRADING INSTITUTIONAL SERVICES
LLC  

       
  By: /s/ Burke Cook  
    Name: Burke Cook  
    Title: General Counsel  
 
 

[Signature Page to Equity Distribution Agreement]
 

 



 
 

SCHEDULE I
 

Schedule of Free Writing Prospectuses included in the Disclosure Package
 

None.
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ANNEX I
 

ORCHID ISLAND CAPITAL, INC.
 

Common Stock
 

TERMS AGREEMENT
 

             , 20       
 
J.P. Morgan Securities LLC
383 Madison Avenue
New York, NY 10179
 
Citizens JMP Securities, LLC
600 Montgomery Street, Suite 1100
San Francisco, California 94111
 
JonesTrading Institutional Services LLC
325 Hudson Street, 6th Floor
New York, NY 10013
 
Ladies and Gentlemen:
 

Orchid Island Capital, Inc. (the “Company”) proposes, subject to the terms and conditions stated herein and in the Equity Distribution Agreement,
dated June 11, 2024 (the “Equity Distribution Agreement”), between the Company and its manager, Bimini Advisors, LLC, on one hand, and J.P. Morgan
Securities LLC, JMP Securities LLC and JonesTrading Institutional Services LLC, on the other hand, to issue and sell to J.P. Morgan Securities LLC, JMP
Securities LLC and JonesTrading Institutional Services LLC the securities specified in the Schedule I hereto (the “Purchased Shares”).
 

Each of the provisions of the Equity Distribution Agreement not specifically related to the solicitation by J.P. Morgan Securities LLC, Citizens
JMP Securities, LLC and JonesTrading Institutional Services LLC, as agents of the Company, of offers to purchase securities is incorporated herein by
reference in its entirety and shall be deemed to be part of this Terms Agreement to the same extent as if such provisions had been set forth in full herein.
Each of the representations and warranties set forth therein shall be deemed to have been made at and as of the date of this Terms Agreement, except that
each representation and warranty in Section 2 of the Equity Distribution Agreement which makes reference to the Prospectus (as therein defined) shall be
deemed to be a representation and warranty as of the date of the Equity Distribution Agreement in relation to the Prospectus, and also a representation and
warranty as of the date of this Terms Agreement in relation to the Prospectus as amended and supplemented to relate to the Purchased Shares.
 

An amendment to the Registration Statement (as defined in the Equity Distribution Agreement), or a supplement to the Prospectus, as the case
may be, relating to the Purchased Shares, in the form heretofore delivered to the Agents is now proposed to be filed with the Securities and Exchange
Commission.
 

Subject to the terms and conditions set forth herein and in the Equity Distribution Agreement which are incorporated herein by reference, the
Company agrees to issue and sell to J.P. Morgan Securities LLC, JMP Securities LLC and JonesTrading Institutional Services LLC and the latter agree to
purchase from the Company the number of shares of the Purchased Shares at the time and place and at the purchase price set forth in the Schedule I hereto.
 

If the foregoing is in accordance with your understanding, please sign and return to us a counterpart hereof, whereupon this Terms Agreement,
including those provisions of the Equity Distribution Agreement incorporated herein by reference, shall constitute a binding agreement between the Agents
and the Company.
 

[Signature Pages Follow]
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  ORCHID ISLAND CAPITAL, INC.  
       
  By:    
    Name:  
    Title:  
       
  BIMINI ADVISORS, LLC  
       
  By:    
    Name:  
    Title:  
       
  ACCEPTED as of the date first written above.  
       
  J.P. MORGAN SECURITIES LLC  
       
  By:    
    Name:  
    Title:  
       
  CITIZENS JMP SECURITIES, LLC  
       
  By:    
    Name:  
    Title:  
       

  JONESTRADING INSTITUTIONAL SERVICES
LLC  

       
  By:    
    Name:  
    Title:  
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Form of Schedule 1 to Terms Agreement
 
Schedule I to the Terms Agreement
 
Title of Purchased Shares: Common Stock, par value $0.01 per share
Number of Shares of Purchased Shares: [•]
Price to Public: [•]
Purchase Price by the Agents: [•]
Method of and Specified Funds for Payment of Purchase Price: By wire transfer to a bank account specified by the Company in same day

funds.
Method of Delivery: Free delivery of the Shares to the Agents’ accounts at The Depository Trust

Company in return for payment of the purchase price.
Time of Delivery: [•]
Closing Location: [•]
Documents to be Delivered: The following documents referred to in the Equity Distribution Agreement

shall be delivered as a condition to the closing at the Time of Delivery:
  (1)         The opinions and negative assurance letter referred to in Section 4(l).

(2)         The negative assurance letter referred to in Section 4(m).
(3)         The accountants’ letter referred to in Section 4(n).
(4)         The officers’ certificates referred to in Section 4(k).
(5)         Such other documents as the Agents shall reasonably request.
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ANNEX II-A
 

FORM OF LEGAL OPINION OF COMPANY’S COUNSEL
TO BE DELIVERED PURSUANT TO SECTION 4(L)

 
(See attached)
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ANNEX II-B
 

FORM OF NEGATIVE ASSURANCE LETTER OF COMPANY’S COUNSEL
TO BE DELIVERED PURSUANT TO SECTION 4(L)

 
(See attached)
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ANNEX II-C
 

FORM OF REIT TAX OPINION
TO BE DELIVERED PURSUANT TO SECTION 4(L)

 
(See attached)
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Exhibit 5.1
 

 
June 11, 2024
 
Board of Directors
Orchid Island Capital, Inc.
3305 Flamingo Drive
Vero Beach, Florida 32963
 
 
Ladies and Gentlemen:
 

We have served as special counsel to Orchid Island Capital, Inc., a Maryland corporation (the “Company”), in connection with the issuance and
sale by the Company, from time to time, pursuant to Rule 415 under the Securities Act of 1933, as amended (the “Securities Act”), of up to $250,000,000
of shares of the Company’s common stock (the “Shares”), $0.01 par value per share (the “Common Stock”), pursuant to the Equity Distribution
Agreement, dated June 11, 2024 (the “Distribution Agreement”), by and among the Company, Bimini Advisors, LLC, J.P. Morgan Securities LLC, Citizens
JMP Securities, LLC and JonesTrading Institutional Services LLC. The Shares have been registered on a Registration Statement on Form S-3 (File No.
333-269339), filed by the Company with the Securities and Exchange Commission (the “Commission”) under the Securities Act on January 20, 2023, as
amended by Pre-Effective Amendment No. 1 filed by the Company with the Commission on January 25, 2023, and declared effective by the Commission
on January 27, 2023 (the “Registration Statement”).
 

In connection with the foregoing, we have examined originals or copies, certified or otherwise identified to our satisfaction, of the following
documents:
 

1.    The Registration Statement.
 

2.    The prospectus supplement, dated June 11, 2024, as filed with the Commission on June 11, 2024, pursuant to Rule 424(b) promulgated under
the Securities Act, together with the base prospectus dated January 27, 2023 (collectively, the “Prospectus”).
 

3.    An executed copy of the Distribution Agreement.
 
 
Vinson & Elkins LLP  Attorneys at Law
Austin  Dallas  Dubai  Houston  London  Los Angeles
New York  Richmond  San Francisco  Tokyo  Washington

2200 Pennsylvania Avenue NW, Suite 500 West
Washington, DC 20037-1701
Tel  +1.202.639.6500  Fax +1.202.639.6604  velaw.com
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4. The charter of the Company, as certified by the State Department of Assessments and Taxation of Maryland (the “SDAT”) on October 28, 2022,

and as certified by the Secretary of the Company on the date hereof.
 

5.    The Amended and Restated Bylaws of the Company, dated as of December 13, 2022, as certified by the Secretary of the Company on the date
hereof.
 

6.    Resolutions adopted by the Board of Directors of the Company, dated January 11, 2023 and June 11, 2024 (the “Resolutions”), with respect
to, among other things, the issuance, sale and due authorization of the Shares, as certified by the Secretary of the Company on the date hereof.
 

7.    The certificate of the SDAT as to the due incorporation, existence and good standing of the Company, dated June 11, 2024 (the “Maryland
Certificate”).
 

8.       An executed copy of a certificate of the Secretary of the Company, dated the date hereof, as to certain factual matters (the “Secretary’s
Certificate”).
 

For purposes of the opinions expressed below, we have assumed (i) the authenticity of all documents submitted to us as originals, (ii) the
conformity to the originals of all documents submitted as certified or photostatic copies and the authenticity of the originals thereof, (iii) the legal capacity
of natural persons, (iv) the genuineness of all signatures and (v) the due authorization, execution and delivery of all documents by all parties and the
validity, binding effect and enforceability thereof (other than the authorization, execution and delivery of documents by the Company and the validity,
binding effect and enforceability thereof upon the Company). As to factual matters, we have relied upon the Secretary’s Certificate and upon certificates of
public officials.
 

 



 
 

June 11, 2024 Page 3

 
Based upon the foregoing and such other information and documents as we have considered necessary for the purposes hereof, we are of the

opinion that:
 

1.    The Company is a corporation duly incorporated and existing under the laws of the State of Maryland, is in good standing with the SDAT and
has the corporate power and authority to issue the Shares.
 

2.       The issuance of the Shares has been duly authorized and, when and if issued and delivered upon payment therefor in accordance with the
Registration Statement, the Resolutions and the Distribution Agreement, the Shares will be validly issued, fully paid and nonassessable.
 

The opinion with respect to the incorporation, existence and good standing of the Company in the State of Maryland is based solely on the
Maryland Certificate and the Secretary’s Certificate.
 

We do not express an opinion on any laws other than the laws of the State of Maryland.
 

We hereby consent to the filing of this opinion as Exhibit 5.1 to the Registration Statement with the Commission on the date hereof and to the
reference to this firm under the heading “Legal Matters” in the Prospectus. In giving this consent, we do not admit that we are within the category of
persons whose consent is required by Section 7 of the Securities Act or the rules and regulations promulgated thereunder by the Commission.
 

This opinion is limited to the matters stated in this letter, and no opinions may be implied or inferred beyond the matters expressly stated in this
letter. The opinions expressed in this letter speak only as of the date hereof. We do not undertake to advise you of any changes in the opinions expressed
herein from matters that might hereafter arise or be brought to our attention.
  Very truly yours,
   
  /s/ Vinson & Elkins L.L.P.

 
 
 



Exhibit 99.1
 

ORCHID ISLAND CAPITAL ANNOUNCES
JUNE 2024 MONTHLY DIVIDEND AND

MAY 31, 2024 RMBS PORTFOLIO CHARACTERISTICS
 
  ● June 2024 Monthly Dividend of $0.12 Per Share of Common Stock
  ● RMBS Portfolio Characteristics as of May 31, 2024
  ● Next Dividend Announcement Expected July 10, 2024
 
Vero Beach, Fla., June 11, 2024 - Orchid Island Capital, Inc. (the “Company”) (NYSE: ORC) announced today that the Board of Directors of the Company
declared a monthly cash dividend for the month of June 2024. The dividend of $0.12 per share will be paid July 30, 2024  to holders of record of the
Company’s common stock on June 28, 2024, with an ex-dividend date of June 28, 2024. The Company plans on announcing its next common stock
dividend on July 10, 2024.
 
The Company intends to make regular monthly cash distributions to its holders of common stock. In order to qualify as a real estate investment trust
(“REIT”), the Company must distribute annually to its stockholders an amount at least equal to 90% of its REIT taxable income, determined without regard
to the deduction for dividends paid and excluding any net capital gain. The Company will be subject to income tax on taxable income that is not distributed
and to an excise tax to the extent that a certain percentage of its taxable income is not distributed by specified dates. The Company has not established a
minimum distribution payment level and is not assured of its ability to make distributions to stockholders in the future.
 
As of June 11, 2024, the Company had 62,821,552 shares of common stock outstanding. As of May 31, 2024, the Company had 62,269,788 shares of
common stock outstanding. As of March 31, 2024, the Company had 52,826,169 shares of common stock outstanding. 
 
The Company also announced that it and Bimini Advisors, LLC (“Bimini”) entered into an equity distribution agreement (the “Equity Distribution
Agreement”) with J.P. Morgan Securities LLC, Citizens JMP Securities, LLC and JonesTrading Institutional Services LLC (collectively, the “Sales
Agents”) on June 11, 2024, pursuant to which the Company may offer and sell, from time to time, up to an aggregate amount of $250,000,000 of shares of
common stock (the “Shares”).
 
Pursuant to the Equity Distribution Agreement, the Shares may be offered and sold through the Sales Agents in transactions that are deemed to be “at the
market” offerings as defined in Rule 415 under the Securities Act of 1933, as amended, including sales made directly on the New York Stock Exchange or
sales made to or through a market maker other than on an exchange or in negotiated transactions (which may include block trades). Under the Equity
Distribution Agreement, the Sales Agents will be entitled to compensation of up to 2.0% of the gross proceeds from the sale of the Shares sold through the
Sales Agents. The Company has no obligation to sell any of the Shares under the Equity Distribution Agreement and may at any time suspend solicitations
and offers under the Equity Distribution Agreement.
 
The Company has used "at the market" offering programs in the past as a low-cost and effective method to raise equity capital to be strategically deployed
into Agency RMBS in conjunction with the Company’s core investment strategy.  The Company generally prefers such programs over more costly follow-
on offerings absent extenuating circumstances and market conditions.
 
RMBS Portfolio Characteristics
 
Details of the RMBS portfolio as of May 31, 2024 are presented below. These figures are preliminary and subject to change. The information contained
herein is an intra-quarter update created by the Company based upon information that the Company believes is accurate:
 
  ● RMBS Valuation Characteristics
  ● RMBS Assets by Agency
  ● Investment Company Act of 1940 (Whole Pool) Test Results
  ● Repurchase Agreement Exposure by Counterparty
  ● RMBS Risk Measures
 
About Orchid Island Capital, Inc.
 
Orchid Island Capital, Inc. is a specialty finance company that invests on a leveraged basis in Agency RMBS. Our investment strategy focuses on, and our
portfolio consists of, two categories of Agency RMBS: (i) traditional pass-through Agency RMBS, such as mortgage pass-through certificates and
collateralized mortgage obligations issued by Fannie Mae, Freddie Mac or Ginnie Mae, and (ii) structured Agency RMBS. The Company is managed by
Bimini Advisors, LLC, a registered investment adviser with the Securities and Exchange Commission.
 

 



 
 
Forward-Looking Statements
 
This press release contains forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995 and other federal
securities laws. These forward-looking statements include, but are not limited to, statements about the Company’s distributions, the offer and sale of shares
of common stock under the Equity Distribution Agreement or follow-on offerings. These forward-looking statements are based upon Orchid Island Capital,
Inc.’s present expectations, but these statements are not guaranteed to occur. Investors should not place undue reliance upon forward-looking statements.
For further discussion of the factors that could affect outcomes, please refer to the “Risk Factors” section of the Company’s Annual Report on Form 10-K
for the fiscal year ended December 31, 2023.
 
RMBS Valuation Characteristics  
($ in thousands)                                                                                                
                                                                          Realized        
                                                                    Realized     Mar-24 -        
                                                                    May-24     May-24        
                                    Net                     Weighted    CPR     CPR        

                                    Weighted                    Average    
(1-

Month)    
(3-

Month)     Modeled Interest  
    Current     Fair     % of     Current     Average                     Maturity    (Reported    (Reported    Rate Sensitivity (1)  

Type   Face     Value     Portfolio    Price     Coupon     GWAC     Age     (Months)    in June)     in June)    
(-50

BPS)     (+50 BPS) 
Fixed Rate RMBS                                                                                                

30yr 3.0   $ 1,353,113    $ 1,153,213      26.12%    85.23      3.00%    3.46%    38      316      5.5%    5.3%  $ 36,254    $ (36,597)
30yr 3.5     187,768      167,711      3.80%    89.32      3.50%    4.04%    51      297      9.3%    7.0%    4,748      (4,794)
30yr 4.0     548,681      499,290      11.31%    91.00      4.00%    4.78%    28      329      4.9%    6.3%    13,391      (14,162)
30yr 4.5     325,706      305,911      6.93%    93.92      4.50%    5.45%    23      334      10.2%    9.9%    6,692      (7,305)
30yr 5.0     537,372      517,844      11.73%    96.37      5.00%    5.93%    21      335      7.3%    5.9%    10,775      (11,967)
30yr 5.5     267,218      264,504      5.99%    98.98      5.50%    6.43%    14      344      13.3%    6.0%    4,840      (5,550)
30yr 6.0     622,308      625,714      14.17%    100.55      6.00%    6.98%    10      345      8.5%    9.5%    8,586      (10,361)
30yr 6.5     514,683      524,928      11.89%    101.99      6.50%    7.41%    8      349      8.1%    9.8%    5,505      (6,907)
30yr 7.0     328,309      339,004      7.68%    103.26      7.00%    7.95%    7      349      23.5%    19.3%    2,513      (3,391)
30yr Total     4,685,158      4,398,119      99.63%    93.87      4.68%    5.45%    24      332      7.9%    7.1%    93,304      (101,034)
Total Pass Through
RMBS     4,685,158      4,398,119      99.63%    93.87      4.68%    5.45%    24      332      7.9%    7.1%    93,304      (101,034)

Structured RMBS                                                                                                
IO 20yr 4.0     8,044      759      0.02%    9.43      4.00%    4.57%    149      85      10.9%    8.9%    4      (4)
IO 30yr 3.0     2,731      323      0.01%    11.82      3.00%    3.64%    112      238      0.8%    7.4%    1      (1)
IO 30yr 4.0     77,188      14,159      0.32%    18.34      4.00%    4.60%    117      234      8.1%    6.6%    (146)     107 
IO 30yr 4.5     3,327      612      0.01%    18.40      4.50%    4.99%    167      179      5.5%    6.1%    (1)     (1)
IO 30yr 5.0     1,835      364      0.01%    19.82      5.00%    5.36%    167      181      0.9%    1.0%    (3)     1 
IO Total     93,125      16,217      0.37%    17.41      4.01%    4.60%    122      218      7.9%    6.7%    (144)     102 
IIO 30yr 4.0     25,268      188      0.00%    0.75      0.00%    4.40%    80      268      0.7%    1.2%    72      (57)
Total Structured RMBS     118,393      16,405      0.37%    13.86      3.15%    4.55%    113      229      6.4%    5.5%    (72)     45 
                                                                                                 
Total Mortgage Assets   $ 4,803,551    $ 4,414,524      100.00%           4.64%    5.42%    26      329      7.8%    7.0%  $ 93,232    $ (100,989)
 
    Average   Hedge   Modeled Interest  
    Notional   Period   Rate Sensitivity (1)  

Hedge   Balance   End  
(-50

BPS)    
(+50
BPS)  

3-Month SOFR Futures   $ (100,000) Mar-26  $ (750)   $ 750 
5-Year Treasury Future(2)     (421,500) Sep-24    (8,480)     8,282 
10-Year Treasury Future(3)     (62,500) Sep-24    (1,945)     1,906 
Swaps     (2,936,800) Jun-30    (75,255)     72,523 
TBA     (500,000) Jun-24    (13,860)     14,216 
Swaptions     (9,400) Sep-24    508      86 
Hedge Total   $ (4,030,200)     $ (99,782)   $ 97,763 
Rate Shock Grand Total            $ (6,550)   $ (3,226)
 
(1) Modeled results from Citigroup Global Markets Inc. Yield Book. Interest rate shocks assume instantaneous parallel shifts and horizon prices are calculated assuming

constant SOFR option-adjusted spreads. These results are for illustrative purposes only and actual results may differ materially.
(2) Five-year Treasury futures contracts were valued at prices of $105.80 at May 31, 2024. The market value of the short position was $446.0 million.
(3) Ten-year Treasury futures contracts were valued at prices of $108.80 at May 31, 2024. The market value of the short position was $68.0 million.
 

 



 
RMBS Assets by Agency                
($ in thousands)                
            Percentage  
    Fair     of  
Asset Category   Value     Portfolio  
As of May 31, 2024                
Fannie Mae   $ 2,792,509      63.3%
Freddie Mac     1,622,015      36.7%
Total Mortgage Assets   $ 4,414,524      100.0%
 
 
Investment Company Act of 1940 Whole Pool Test  
($ in thousands)                
            Percentage  
    Fair     of  
Asset Category   Value     Portfolio  
As of May 31, 2024                
Non-Whole Pool Assets   $ 133,198      3.0%
Whole Pool Assets     4,281,326      97.0%
Total Mortgage Assets   $ 4,414,524      100.0%
 
 
Borrowings By Counterparty                                  
($ in thousands)                                  
                    Weighted     Weighted    
            % of     Average     Average    
    Total     Total     Repo     Maturity   Longest
As of May 31, 2024   Borrowings     Debt     Rate     in Days   Maturity
RBC Capital Markets, LLC   $ 269,405      6.8%    5.46%    13  6/13/2024
J.P. Morgan Securities LLC     246,914      6.2%    5.46%    6  6/24/2024
Banco Santander SA     244,038      6.1%    5.46%    30  7/22/2024
Cantor Fitzgerald & Co     240,022      6.0%    5.45%    45  7/15/2024
DV Securities, LLC Repo     226,883      5.7%    5.45%    43  7/15/2024
Marex Capital Markets Inc.     219,708      5.5%    5.45%    15  6/17/2024
ABN AMRO Bank N.V.     218,149      5.5%    5.46%    30  8/29/2024
ASL Capital Markets Inc.     213,654      5.4%    5.44%    47  7/29/2024
Bank of Montreal     206,351      5.2%    5.45%    13  6/13/2024
Mitsubishi UFJ Securities (USA), Inc     206,193      5.2%    5.47%    61  8/29/2024
Wells Fargo Bank, N.A.     200,100      5.0%    5.46%    45  7/15/2024
Citigroup Global Markets Inc     197,910      5.0%    5.45%    24  6/24/2024
Mirae Asset Securities (USA) Inc.     189,441      4.8%    5.46%    20  6/24/2024
Merrill Lynch, Pierce, Fenner & Smith     185,916      4.7%    5.48%    14  6/27/2024
Daiwa Securities America Inc.     165,971      4.2%    5.45%    24  6/24/2024
StoneX Financial Inc.     159,516      4.0%    5.46%    46  7/16/2024
Goldman, Sachs & Co     150,734      3.8%    5.44%    20  6/20/2024
South Street Securities, LLC     150,292      3.8%    5.45%    48  8/13/2024
Clear Street LLC     149,939      3.8%    5.45%    37  7/15/2024
ING Financial Markets LLC     124,310      3.1%    5.46%    13  6/13/2024
Lucid Cash Fund USG LLC     16,896      0.4%    5.46%    13  6/13/2024
Total Borrowings   $ 3,982,342      100.0%    5.46%    29  8/29/2024
 
Contact:
 
Orchid Island Capital, Inc.
Robert E. Cauley
3305 Flamingo Drive, Vero Beach, Florida 32963
Telephone: (772) 231-1400
 
 


